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1 . INTRODUCTION

During the last decade the representatives of the science of civil proce-
dural law are increasingly turning their attention to the study of procedur-
al features of hearing of different categories of civil cases . 

The current laws of Ukraine regulating private-law relations are too 
complex, often inconsistent with each other, contain certain provisions 
that significantly individualized procedural peculiarities of hearing of civ-
il cases in definite categories in comparison with the general procedure 
provided by the Civil Procedural Code of Ukraine (hereinafter – CPC 
of Ukraine) .1 . In this regard, this study helps to ensure practical unity of 
substantive law and civil procedure, to determine the procedural problems 
of the substantive rules application by a court, to suggest ways to improve 
civil procedural law . 

Apart from the characteristics of review of different categories of cases 
arising from civil, family, labor relations, that partially were studied by the 
scientists of civil procedural law, at the monographic level, peculiarities of 
litigation in cases arising from the copyright actually stayed out of sight of 
the science of civil procedural law . 

* PhD in Law, the Head of Copyright and Related Rights Department of Intellectual 
Property Scientific and Research Institute, Kyiv, Ukraine .

1 The Civil Procedural Code of Ukraine № 1618-IV, 18 .03 .2004 // Vidomo-
sti Verkhovnoyi Rady Ukrayiny, 2004, № 40-41, 42, p . 492 .
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Peculiarities of the impact of substantive law on civil procedural law in 
court proceedings of certain categories of cases are mostly embodied in the 
evidential activity of interested persons .

The evidence is the tool of evidence-based activities of persons involved 
in cases with disputable copyright relations . These evidence-based activi-
ties (proof ) aimed at knowledge of circumstances which determines the 
presence or absence of circumstances that establish the denial and claims 
of the parties, and other circumstances relevant to solving the case (Article 
57 of CPC of Ukraine) and are the subject of proof (fact in proof ) . The 
subject of proof is a legal category, which is aimed at learning all the evi-
dence by people involved in the case .2

2 . CONCEPT OF THE SUBJECT OF PROOF

In any civil case that is being ruled by the court, it is necessary to 
define the subject of proof . The subject of proof is the circumstances that 
must be established by the court for ruling the legitimate and justified 
court's decision . According to the subject of proof the division of the obli-
gation to proof between the parties takes place . Based on the fact how well 
the subject in proof is defined and how true the established facts of the 
case, the court may be considered to be correct and justified . 

The subject of proof in all civil cases has its own features because in 
each particular case, there are different sources of definition of the sub-
ject of proof . Before proceeding to the review of the subject of litigation 
on claims arising from the disputable copyright relationships, initially the 
“subject of proof” notion must be defined .

The questions about the subject of proof in the theory of civil proce-
dural law belong to the most controversial . 

Thus, according to M . Treushnikov3 the traditional view is to define 
the subject of proof as a combination of circumstances (legal facts), causes 
of action and denials to it, where there is an indication of the substantive 
law to be applied . This view also had its development in the works of 

2 M . Shtefan, Civil procedural law of Ukraine: academic course, Kyiv, 2005, p . 253 .
3 M . Treushnikov, Court evidence, Moscow: Gorodets-izdat, 2005, p . 15 .
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S . Kuryliov4 who believed that the subject of proof is the facts relevant to 
the case . These facts are determined on the grounds of the substantive law 
to be applied . 

It is necessary to note that M . Treushnikov and S . Kuryliov shared 
the view that the demands and denials of the parties do not have a crucial 
importance, and that is why they do not form the subject of proof but only 
allow the court to determine the norms that are relevant to the case and the 
facts to be established by the court5 . 

This view in the middle of the 20th century got support among Soviet 
legal process specialists . Straightforward it was supported by A . Kleynman, 
J . Shtutin6 . 

In general, maintaining the indicated position, L . Smyshliayev, in 
turn, pointed out that the facts to which the parties refer in justifying their 
demands and denials are the basis of the factual aspect of the case but in 
the most cases margins of the investigations are not limited by them . In his 
opinion, circumstances that may prove the reasonableness or insufficiency 
of the demands, regardless of whether the party referred to these circum-
stances, are to be studied7 . 

In the view of K . Yudelson, the subject of proof is determined by the 
data constituting the cause of an action that is why for determination of 
the subject of proof it is necessary to establish what facts in particular are 
to be stated as the ground of the action . According to the researcher, the 
aim is the establishment of the facts of the grounds (demands or denials)8 . 
Consequently, the subject of proof is determined by the causes of action 
and counter-pleas . At the same time, K . Yudelson’s position in determin-
ing the composition of the subject of proof implicitly is consistent with the 

4 S . Kuryliov, Fundamentals of the theory of proof in Soviet justice, Publishing House of 
the Belarusian State University, 1969, pp . 38-39 .

5 M . Treushnikov, op.cit, p . 17; S . Kuryliov, op.cit, p . 39 .
6 A . Kleinman, Main problems in the theory of evidence in the Soviet civil procedure, 

Publishing House of the USSR Academy, 1950, p . 33; J . Shtutin, Subject of proof in the 
Soviet civil procedure, Moscow: Gosyurizdat, 1963, p . 6 .

7 L . Smyshlyaev, Subject of proof and allocations of duties for proving in the Soviet civil 
procedure, Moscow University Publishing, 1961, pp . 6-10 .

8 K . Yudelson, The problem of proving in the Soviet civil procedure, Moscow: Gosyuriz-
dat, 1951, pp . 148, 149, 179 .
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above-stated positions because the researcher judges from the fact that the 
cause of the action is determined by the relevant norm of the law9 . 

It can be noted that legal process specialists of the Soviet era in iden-
tifying the subject of proof were not original, since a similar approach to 
the definition of the subject of proof can be found in the civil procedure 
literature of the prerevolutionary times (up to 1917) . For example, V . Gor-
don believed that the cause of action and the circumstances in proof coin-
cided . At the same time the researcher determined the subject of proof not 
through the grounds of the action but vice versa he proposed to determine 
the cause of the action through the facts pointed by the plaintiff which 
are be proved that one could apply the norm which is relevant to the 
case according to the court .10 Videlicet V . Gordon believed that the court 
must first determine, based on the rules applicable in the particular case, 
what are the facts that must be proved are, that these facts exactly are the 
grounds of the action . Apart from the above stated vision, the position of 
K . Yudelson is that he pointed out the discrepancy between the subject of 
proof and the cause of the action because some of the facts constituting the 
cause of the action may not be the subject of proof (generally recognized 
facts, facts found by the other party, presumed and prejudicial facts) .11 

In the early 80s of the 20th century in the theory of civil procedure the 
general approach was the approach according to which the subject of proof 
as a source of formation has the hypothesis and the disposition of the law 
norm or number of law norms . Hence, the general position of procedural 
law specialists was that the subject of proof is determined by the court 
on the basis of substantive law because the parties in their reference to 
the facts may be wrong, pointing out facts that are legally insignificant12 . 
One should consider that in the Soviet times the powers of the court were 
much wider than now . Also, in the literature another widespread view 
can be found . According to it the facts constituting the cause of action or 

9 S . Rogozhin, Procedural features of proving in cases arising from customs relations, 
Wolters Kluwer, Moscow, 2010, p . 48 .

10 V . Gordon, The basis of the lawsuit for changes in the composition of a claim, Yaroslavl, 
1902, p . 247 .

11 K . Yudelson, op.cit, p . 163 .
12 S . Rogozhin, op.cit, p . 83 .
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cross-opposition were called the subject of proof, while under the cause of 
an action lawyers understood facts determined by the plaintiff or defen-
dant on the basis of the relevant norm13 . 

At the same time, the points of view that are given in the late 90s were 
criticized by many legal procedure specialists . For example, I . Tsvetkov 
criticizing the first concept of the definition of the matter of an action, 
pointing to the court practice, noted that some judges believed it wrong 
to annul a judgment in cases where the court did not took the initiative 
and suggested that the process did not provide additional documents or 
information relevant to the case . In turn, complement of the subject of 
proof with the facts on which the plaintiff did not cite, contradicted with 
the procedural law norm – the cause of an action could be changed only 
by the plaintiff .14 It should be taken into account that a similar provision 
is contained in the current CPC of Ukraine (part 2 of Article 31 of CPC 
of Ukraine) . At the same time, in order to maintain a balance between the 
initiative of the court and the plaintiff's right G . Osokina proposed the 
concept of “clarifying the cause of action” .15 

However, in the middle of the 20th century F . Fatkulin pointed out 
that any circumstances (facts) to be proved in criminal or civil proceed-
ings, is the subject of proof in the case, since any fact should be learned and 
confirmed both by the investigation body and the court in a way provided 
by the law . All that has to be proved must be called a subject of proof .16 In 
turn, I . Reshetnikova said that the subject of proof is a set of circumstances 
of substantive and procedural nature which are to be established for the 
proper judgment of the civil case .17 

13 T . Abova, P . Gureev, A . Dobrovolsky, A . Melnikov et al ., The course of the Soviet 
civil procedural law: theoretical foundations of justice in civil cases, Vol . 1, Moscow: Nauka, 
1981, p . 393 .

14 I . Tsvetkov, Procedural features of cases on tax disputes, “Bulletin of the Supreme Arbi-
tration Court of the Russian Federation”, YURIT-Vestnik, 1999, № 6, p . 69 .

15 G . Osokina, On the right of a court to go beyond a claim, “Russian justice”, 1998, 
№ 6, p . 40 .

16 F . Fatkullin, Common problems of the procedural proving, Publishing House of Kazan 
University, 1973, pp . 48, 55 .

17 I . Reshetnikova, A course of law of evidence in the Russian civil procedure, Moscow: 
Norma, 2000, p . 133 .
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Hence, at the turn of the 21st century, on the one hand, among 
legal procedure specialists placing of the substantive facts to the subject 
of proof was accepted, and, on the other, the content of the subject of 
proof remained disputable . Regarding the composition of the substantive 
facts that can be considered as the subject of proof there are several major 
approaches . Thus, D . Chechot, in cases of action proceedings, considered 
as those only the facts that substantiate the claims and cross-opposition of 
the parties18 . This point of view got its development in J . Osipov’s works 
who believed that the subject of proof was the legal facts which constitute 
the cause of an action; legal facts that constitute a counter-case and the 
grounds and conditions of any dispute or misdemeanor19 . 

According to I . Reshetnikova to the subject of litigation also the cir-
cumstances of substantive law must be referred, relevant to the proper 
judgment .20 

The abovementioned view received a strong support among modern 
Ukrainian legal procedure specialists such as V . Komarov21, V . Kroytor, 
A . Luspenyk and others . 

The necessity of referring to the subject of proof the facts of the sub-
stantive nature is confirmed by the judicial practice . For example, a claim-
ant filed a lawsuit in court to the “Naddnipryanochka” private enterprise, 
the “Askaniya Nova” Biosphere Reserve named after Friedrich von Falz-
Fein of Ukrainian Academy of Agrarian Sciences (hereinafter – Askania 
Nova reserve) for recovery of the compensation for moral damages for 
infringement of his copyright . At the court session the counsels of the 
respondent objecting the charges against them also asked the court to apply 
the limitation period . The court found that in the printed edition – “The 

18 Civil procedure, V . Musin, N . Chechina, D . Chechot (eds .), Moscow: Prospekt, 
1998, p . 193 .

19 Civil procedure, 8th edition, V . Yarkov (ed .), Moscow: Infotropik Publishing, 2012, 
p . 179 .

20 Arbitration procedure, V . Yarkov (ed .), 4th edition, Moscow: Infotropik Media, 2010, 
p . 127 .

21 V . Komarov, V . Bigun, B . Barankova, Problems of science of civil procedural law, 
Kharkov: Pravo, 2002, p . 172; Civil procedure, V . Kroitor (ed .), 5th edition, Kharkov: 
Espada, 2010, 272 p ., D . Luspenyk, Proceedings for protection of honor, dignity and business 
reputation, dissertation abstract, Kharkіv, 2003, 20 pp .
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Collection of Animals of the ‘Askaniya Nova’ Zoo – a national domain of 
Ukraine” – the photos were published, the author of which was the plain-
tiff, and this was not disputed by the parties and was seen from the text of 
the mentioned books, copies of which were available in the case file . The 
designated photos were the result of the creative activity of the author . At 
the same time the parties did not dispute the absence of copyright agree-
ment concluded in writing, in accordance with the Law of Ukraine “On 
Copyright and Related Rights”22 . Using of the works via their publication 
in the edition took place without the consent of the author of the works 
that is why it was a violation of copyright law, this, according to § a of 
Article 50 of the Law of Ukraine “On Copyright and Related Rights”, gave 
grounds for a the recognition of the copyright infringement . 

However, the court found that the publication of the author’s works 
was in 2006, the plaintiff in the lawsuit stated that he had been practicing 
the professional photography since 1998, throughout the period of profes-
sional activity repeatedly collaborated with the Askania Nova reserve . The 
director of the Askania Nova reserve said that the mentioned brochure 
came for sale in 2006 and was realized by the price of the prime cost in the 
kiosk of the Askania Nova reserve . Moreover he stated that he personally 
handed a copy of the brochure to the claimant within the specified time 
period . Questioned at the court session, the witness pointed that the plain-
tiff himself in 2009 told her about the awareness of the publication of the 
mentioned book . 

According to Article 256 of Civil Code of Ukraine (hereinafter – CC 
of Ukraine)23 limitation of an action is a term within which a person may 
go to the court to demand the protection of their civil rights or interests . 

Article 257 of CC of Ukraine stipulates that the general limitation of 
an action shall be set at three years . 

According to Article 261 of CC of Ukraine the limitation of an action 
starts from the date on which the person became aware of or should have 

22 Law of Ukraine “On Copyright and Related Rights” № 3792-XII, 23 .12 .1993 // 
Vidomosti Verkhovnoyi Rady, 2001, No 43, Art .214 .

23 The Civil Code of Ukraine № 435-IV, 16 .01 .2003 // Vidomosti Verkhovnoyi Rady 
Ukrayiny (VVR), 2003, №№ 40-44, Art . 356 .
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known about the violation of their rights or about the person who violated 
them . 

According to Article 267 of CC of Ukraine the expiration of the lim-
itation of an action, the use of which is claimed by the party in litigation 
is the ground for the denial of the claim . 

Thus, taking into account that since the plaintiff awareness about the 
violation of his rights and filing a claim the three-year limitation period 
had passed, and the defendants entered a motion to impose the conse-
quences of the expiry of the limitation of an action, the court dismissed 
the claim .24 

As it can be seen from the given example of litigation, in the court 
hearing were established the facts of substantive legal nature – the illegal 
use of the copyright object and the gap of limitation period . Herewith the 
latter influenced over the ultimate judgment of the court – dismissal of 
the claim .

Recently one concept has received its development among legal pro-
cedure specialists, according to whom the amount of facts that need to be 
proved are recognized much wider than the subject of proof, because the 
parties prove also the facts with procedural and legal value – evidential 
facts and other facts on which the resolution of procedural and legal issues 
depends .25 In his monographic work the scientist G . Zhilin concludes that 
the general rules of proving may also be used in determining of the pro-
cedural facts . At the same time, the researcher notes that there are certain 
situations in hearing the case when the obviousness and unambiguousness 
of the facts do not need the developed procedure of proof to confirm the 
presence or absence of circumstances that are relevant to the proper case 
resolution .26 Modern Ukrainian legal procedure specialists supported this 
concept, for example, Y . Sadykova proposed to include to the subject of 
proof not only the substantive law facts that are relevant to the proper 

24 Decision of the Suvorovskyi District Court in Kherson, 31 July 2013, Case No . 
668/4200/13-ц, proceedings № 2/668/1609/13 available at http://pravoscope .com/act-
rishennya-668-4200-13-c-gontar-d-o-31-07-2013-spori-pro-pravo-intelektualno-vlasnos-
ti-spori-pro-avto-s .

25 Civil procedure, V . Yarkov (ed .), 5th edition, Wolters Kluwer, Moscow, 2004, p . 214 .
26 G . Zhilin, Justice in civil cases: current questions, Moscow: Prospect, 2010, p . 265 .
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resolution of the case but also the facts of procedural legal nature as well27 . 
It should be noted that this idea was not supported by all legal procedure 
specialists . Thus, according to V . Komarov the facts of procedural and legal 
significance are covered with the borders of proving of evidence or with the 
margins of the scope of judicial investigation . As a result, the amount of 
court investigation is much broader than the subject of proof, and embod-
ies the circumstances in proof, the facts that include the type of protection 
required, proving facts and means of proof28 . 

The problem of the incorporation or non-incorporation of the facts 
of procedural legal significance to the subject of proof clarified the legis-
lator who gave statutory definition of proof . Hence, according to part 1 
of Article 179 of CPC of Ukraine the facts that justify filed demands or 
objections or have other value for the solution of the case (causes of skip-
ping the term of claim duration, etc .) and are subject to defining when 
enacting a court decision are the subjects of proof at a judicial consider-
ation . So, based on the legal definition of the subjects of proof and the use 
of the legislator phrase “the facts that . . . have other value for the solution of 
the case”, it includes not only the facts of substantive legal character, but 
procedural and legal as well which are important for the proper solution 
of a civil case . 

For example, the defendant pleading the claim, citing the existence of 
barriers to the commencement of the proceedings, qualifies as the subject 
of proof the circumstances that are procedural in nature and entail legal 
procedural consequences . In this regard, I . Reshetnikova points out that 
if there are facts of the procedural nature, which indicate the absence of 
the plaintiff's right to sue or the reason to discontinue the proceedings, to 
leave a claim undecided, their ignoring entail the illegality of the decision . 
Consequently, a proof goal would not be reached because the court did 
not establish the facts relevant to the case29 . 

27 Y . Sadykova, A place and a role of procedural and legal facts mentioned in the subject 
of proof under civil procedural law of Ukraine, “Pravo i Bezpeka,” 2012, № 3, pp . 318-322, 
http://nbuv .gov .ua/j-pdf/Pib_2012_3_71 .pdf .

28 V . Komarov, V . Bigun, B . Barankova . op.cit, p . 172 .
29 I . Reshetnikova, op.cit, pp . 132-133 .
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That is to say, in the theory of civil procedural law to the facts of 
procedural legal nature it is decided to attribute the facts to be proved 
because of the necessity of carrying out the procedural actions that affect 
the movement of the case in court (the facts of the right to sue, the security 
for the entered claim, the termination of proceedings, etc .)30 . These facts, 
according to the theory of civil procedural law, constitute “the local subject 
of proof”31 . 

For example, the plaintiff applied for securing a claim to the “Center 
of the Educational Literature” Publishing LLC about the termination of 
actions that violate copyrights and payment of monetary compensation . 
The court reviewed the circumstances of the case, found that there are cir-
cumstances testifying that failure to take action may hinder or make impos-
sible the execution of court decision (Article 151 of CPC of Ukraine), in 
the case of the claim approval . At the same time, the court granted the 
application partially – within the frames of the amount of compensation 
and court fees . Having failed to meet the requirements of the statement 
of claim securing in the part of the arrest of the funds and other accounts 
of the defendant because this was not specified by the applicant, the court 
denied the opportunity to seize money without identifying accounts where 
they were32 . 

A quite different result occurred in the application on the claim secur-
ing that was submitted by the author of the disputed work to the “Indus-
trial Group and Co” private enterprise and the co-defendant . Considering 
the application for the securing a claim by providing the arrest of the prop-
erty of the defendants, the court found that the plaintiff did not specify 
what kind of property should be seized, at the same time with a statement 
on evidence securing, provided by Articles 133-134 of CPC of Ukraine, 
for requesting the information about the presence of the defendants’ prop-
erty, the plaintiff did not apply to the court . 

30 N . Korshunov, Y . Mareev, Civil procedure, 2nd edition, Moscow: Eksmo, 2007,  
p . 223 .

31 D . Abushenko, V . Volozhanin, S . Degtyariov et al ., Civil procedure, 7th edi-
tion, Moscow: Wolters Kluwer, 2009, p . 224 .

32 Ruling of the Podolsk District Court in Kyiv, 28 February 2013, Case No  
758/2505/13-ц, available at: http://pravoscope .com/act-uxvala-sudu-758-2505-13-c-  
vojtenko-t-v-28-02-2013-pro-zabezpechennya-pozovu-s
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Also, the plaintiff filed claims for damages, i .e . of a material nature, so 
the requirement for the security for the claim via preventing the copyright 
infringement, which was not in dispute, was inappropriate according to 
the court . 

Under part 3 of Article 152 of CPC of Ukraine, the types of claim 
securing should be corresponding to the alleged plaintiff’s demands . The 
court found no such correspondence . 

All this gave the reason to the court to consider the statement on the 
claim as that that does not meet the requirements of Article 151 of CPC of 
Ukraine and provides grounds for its returning to the applicant to correct 
the deficiencies of this statement33 . 

The above given examples of judicial practice confirm the correctness 
of the position of O . Baulin who considers that for the decision on the 
composition of the subject of proof, the limits of proof and division of 
the duty of proof, the source reflecting legal fact (area of substantive or 
procedural law) is not essential, but the fact what significance (substantive 
or procedural law sphere) it has34 . 

Exploring the various doctrinal approaches to defining the subject of 
proof particular attention should be paid to the view of M . Vikut and 
I . Zaytsev . According to the mentioned legal procedure specialists, in the 
content of the subject of proof the facts necessary for the prevention of 
crime should be restored separately . Based on these facts the court may 
have the separate rulings35 . This proposal did not obtain its development 
among the legal procedure specialists . At the same time, according to 
§e of Article 50 of Law of Ukraine “On Copyright and Related Rights” 
the ground for giving judicial protection are actions that pose a threat of 
infringement of copyright and (or) related rights . Such actions, based on 
the rule of law are qualifying as copyright infringement . Thus, the basis for 
the legal copyright protection can be not only direct, straight violation of 

33 Ruling of the Kiev District Court in Simferopol, 08 February 2013, Case No 
123/1424/13-ц, proceeding No 2/123/1379/2013, available at: http://pravoscope .com/
act-uxvala-sudu-123-1424-13-c-tonkogolosyuk-o-v-08-02-2013-spori-pro-vidshkoduvan-
nya-shkodi-33914675 .

34 O . Baulin, Burden of proof at trial on civil cases, Moscow: Gorodets, 2004, p . 64 .
35 M . Vikut, I . Zaitsev, Civil procedure, Saratov: CGAP, 1998, p . 141 .
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copyright, which was manifested in the illegal use of copyrighted works, 
but also the creation of the conditions for its violation . However, on the 
basis of the judicial practice, usually interested persons take legal recourse 
when there was an illegal use of copyrighted works . Although it should 
be noted that in recent years it has become widespread to appeal with the 
demands of how to stop copyright infringement and prevent fraud in the 
future as well . Usually with such requirements the interested persons go to 
the court in cases where there is an illegal posting of a work on the Inter-
net, or selling counterfeited copies of works there . Under this condition, 
the subject of proof will include the facts on what the plaintiff grounds 
their claim for copyright infringement including the facts that prove the 
defendant’s actions that threaten copyright infringement in the future . On 
the grounds of these facts the court may judge a decision, for example 
about the security of evidence . 

It must be noted that not in every substantive law relationship it is 
permitted to go to court with a claim for such prevention of violation of 
rights . It follows that the facts necessary to the court for the prevention of 
violations as a subject of proof cannot be isolated as its part . 

Certainly, the normative definition of the subject of proof cannot be 
called perfect, but it encouraged a new stage of development of the theory 
of national civil procedural law . At the same time, the modern Ukrainian 
researchers, guided by the normative definition of proof, defining it, draw 
special attention to the persons of formation of the subject of proof . So, 
T . Ruda directly defines the subject of proof as a set of facts justifying 
claims, made by the plaintiff on the matter in dispute or by a third party 
with the independent requirements; justifying the denial of the defendant 
against the alleged claim demands or the demands alleged in a count-
er-claim; that have another significance for the case resolution (e .g ., causes 
of the skipping of the limitation period, the reasons that encouraged to the 
dispute, etc .) and are needed to be established in a judgment36 . One can 
agree with a the specification on the subjects of formation of the subject of 
proof because according to part 1 of Article 34 of CPC of Ukraine third 

36 T . Ruda, Evidence and proving in civil procedure of Ukraine and the USA: a compara-
tive legal analysis, Kiev, 2012, p . 9 .
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parties claiming separate requirements on the subject of the dispute are 
equivalent in their procedural rights to the plaintiff . 

However, as F . Fatkulin pointed out in the middle of the 20th century, 
on the basis of Article 60 of CPC of Ukraine, under the proof are to be 
the circumstances to which the parties refer as the basis of their claims and 
objections, that is why a point of view according to which the subject of 
proof includes any conditions that are the subject of knowledge in civil 
proceedings is inaccurate37 . 

In every definite case on copyright relations the subject of proof is 
determined in accordance with the norms of the substantive law governing 
the relevant legal disputes that indicate the circumstances entailing their 
appearance, changing and termination . Therefore, in considering the cases 
on the affiliation of authorship under the proof comes the circumstance 
that the disputed work is subject to copyright, i .e . that the Article 8 of 
the Law of Ukraine “On Copyright and Related Rights” is extended to it . 
After that, it may be necessary to establish its creator, i .e . to determine the 
authorship . 

The subject of proof in copyright cases may be the judicial fact of exis-
tence of a contract about the use of the work between the parties, and also 
the fact of its use (in accordance with the terms of the contract or against 
them or without the contract at all), the circumstances of compliance of 
the certain terms of the contract (terms, the content of the work, under-
standing of the content, etc .), writing of the work in accordance with the 
plan of the scientific institution, the absence of obstacles to the republica-
tion of the work and other circumstances that confirm the demand . 

The different approaches to the characterization of the subject of proof 
encouraged the appearance of the concept of the definition of the sub-
ject of proof in broad and narrow senses, which is supported by modern 
national legal procedure specialists38 . However, it is impossible to agree 
with this approach because the researchers identifying the subject of proof 
in civil cases differently treated the composition of facts that are the a part 
of the subject of proof . Therefore one cannot speak about the wide or nar-
row understanding of the subject of proof, and only some different views 

37 F . Fatkullin, op.cit., p . 65 .
38 Y . Sadykova, op.cit.



90

of researchers regarding the composition of the facts that they include into 
the subject of proof can be stated . 

Guided by the dialectical method of cognition – from general to spe-
cific and vice versa – it seems to be more appropriate to range the facts that 
are the circumstances in proof into those having the substantive legal and 
those having procedural legal nature . To the facts that are of substantive 
legal nature may be included the demands and denials of the parties and 
third parties claiming separate requirements for the matter in dispute, and 
other evidentiary facts that are provided by the substantive legislation and 
relevant to solution of the case . To the facts that are of a procedural legal 
nature may be included the facts that influence the development of specific 
proceedings in court . 

The subject of proof in cases arising from copyright relations has mul-
tiple sources of formation: 

– The cause of action and objections to it; 
– The hypothesis and the disposition of the norms of the substantive 

law to be applied . 
Thus, the subject of proof in cases arising out of copyright relations is 

a legal set of circumstances (facts) that are relevant to the solution of the 
case and to be established during the court consideration of a particular 
civil case . 

3 . CLASSIFICATION OF EVIDENTIARY FACTS THAT  
ARE THE SUBJECT OF PROOF

In the theory of the civil procedural law it is accepted to classify the 
evidentiary facts into positive and negative, depending on their relation-
ship to the reality39 . 

According to I . Zaitsev and M . Fokina positive facts show the existence 
of any factual circumstances, the presence of something, someone’s imple-
mentation of certain actions, such as the contract conclusion, harm-doing, 
violation of law, etc . Such circumstances form the basis of the subject of 
proof and the most civil cases are exhausted by them . In turn, the negative 

39 N . Korshunov, Y . Mareev, op.cit ., p . 219 .
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facts will be the lack of anything, failure of fulfillment of any action, failure 
to comply with certain obligations, e .g . untimely execution of the contract 
conditions, the absence of circumstances precluding the liability of a per-
son, etc .40 However, the researchers acknowledge that this classification is 
relative (non-existent facts may not be included into the subject of proof ), 
since they reflect the division of the responsibility of proving41 . Procedural 
law sets no difference between the positive and negative facts as well as 
both can be proven if they are identified and unambiguous42 . The negative 
facts are attributed to the duty of their denial, and therefore are being 
proved with a the help of the establishment of the positive facts associated 
with them43 . In many cases, their presence in the subject of proof is the 
result of evidence presumptions displaying the shift of the duty of proof of 
the party to the duty of refutation of the other party44 . 

The relations of positive and negative facts with the realization of the 
competition principle by the parties, and also between the definition and 
allocation of responsibilities for proof, were pointed by prerevolutionary 
legal procedure specialist P . Tsytovych . The scientists also believed that 
negative facts were positive for the defendant because on the plaintiff’s 
claim they gave the facts that refuted them and in turn the defendant was 
forced to give other facts that would refute the objection of the defendant, 
while these facts the plaintiff must prove with a positive attributes of their 
composition45 .

Notably that the view of the prerevolutionary legal procedure special-
ist is confirmed by modern jurisprudence . For example, the three plaintiffs 
sued a claim to the “Oranta” LLC for damages caused by the infringe-
ment of copyright . Substantiating their claims, the plaintiffs stated that via 
bookstores and the Internet in Ukraine was carried out the realization of 

40 N . Zaitsev, M . Fokina, Negative facts in civil cases, “Russian justice”, 2000, № 3, 
pr . 19-20 .

41 N . Korshunov, Y . Mareev, op.cit ., p . 220 .
42 S . Abramov, V . Chapurskiy, Z . Shkundin, Civil procedure, Publishing House of the 

Ministry of Justice of the USSR, 1948, p . 188 .
43 N . Zaitsev, M . Fokina, op.cit., p . 20 . 19 .
44 N . Korshunov, Y . Mareev, op.cit ., p . 220 .
45 P . Tsytovych, Civil procedure: lecture notes of the courses at the St. Vladimir Uni-

versity (autumn semester of 1887), Kiev, 1887, p . 46 .
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the edition which contains 286 works of a famous Ukrainian master lady 
of naive painting, and the publisher and manufacturer of the layout origi-
nal was the defendant . The plaintiffs also indicated that they were the only 
painter’s heirs and they did not give the permission to use the works in 
the art album . Thus, the plaintiffs believed that the misuse of works which 
led to numerous violations of their property rights was there: 1) the right 
to reproduce works; 2) the inclusion of these works as components to the 
album; 3) the right to charge for use . 

In turn, the defendant objecting the charges against him pointed that 
the direct relation to the album realization had the director of the All-
Ukrainian Charitable Foundation named after the painter who was the 
author of the idea of the album publication, the complier and the author 
of the articles, and the president of the Foundation, who was the author 
of articles as well . In the process of making the layout of the album, the 
president got from the still living painter the reproductions of paintings, 
and also it was given the commission to sell paintings that she painted, 
with all rights to them . 

The defendant’s counsel raised the question concerning the plaintiffs’ 
origin . As a result in the hearing the court found that the heirs of the 
painter were her son and daughter-in-law (one of the plaintiffs) . Herewith, 
two of the plaintiffs (daughter’s-in-law children) in accordance with the 
donation agreement passed by 1/3 each of the rightful property of copy-
right for works of the national painter of Ukraine, which at the time of 
signing of the contract belonged to the donor on private economic rights . 
However, the court with sensitivity to the arguments of the defendant, 
acknowledged such agreement as voidable because it contradicted with 
the letter and meaning of the law, which provides a certain procedure for 
acquisition of property copyrights . Therefore, the court found the two 
plaintiffs improper . 

The court also verified the defendant’s argument on the fact that it 
provided only printing services and had no concern to the violation of 
economic copyrights . Based on the initial data of the collection of repro-
ductions of paintings of the famous master from private collections, the 
layout and printing of this publication was realized by “Oranta” LLC, i .e . 
the defendant . The defendant “Oranta” LLC in accordance with its Statute 
carried out, inter alia, the editorial and publishing activities and provid-
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ed printing services . According to the agreement signed between the cus-
tomer – “TAS INVESTBANK” JSC and the contractor – “Oranta” LLC, 
the customer ordered and the contractor pledged to carry out a printing 
operation for the manufacture of the copies of the art album of the famous 
painter . Under the agreement conditions the customer agreed with the 
contractor the required material videlicet the image captures and approved 
the texts . 

The plaintiff’s counsel drew the court’s attention to the fact that the 
arguments of the defendant’s representative regarding the transfer per 
procurationem of powers by the author of art works to the president of 
the Foundation who was defined as the compiler of the album, not only 
did not correspond to the actual content of the proxy, but could not be 
a ground for dismissal of the defendant from liability considering the fact 
that that did not certify the fact of the justifiable use of works without the 
consent of the copyright holder . In accordance with the proxy presented to 
the court, the painter entrusted to sell paintings drawn by her with all the 
rights to them . On this issue the court supported the views of the coun-
selor of the plaintiff, that this procuration should not be considered as the 
transfer agreement of economic copyrights to the pictures or of the use of 
the pictures in any manner . 

Therefore the court perceiving the arguments of the parties con-
cluded that the defendant had infringed the copyright property of the 
plaintiff, who was the holder of economic copyright by issuing the repro-
ductions of the works without permission of the copyright holder, and 
therefore the plaintiff filed a claim for protection of rights by choos-
ing a way to recover it in the form of recovery from the defendant the 
amount of compensation for infringement of economic copyrights to 
the controversial works . 

At the same time, the court deciding the issue of compensation for 
infringement of copyright took the arguments of the defendant . The court 
took into account the fact that the controversial art album was released 
with the noble intentions – to promote the cultural heritage, to which the 
figure of the painter belonged, and without the occurrence of any nega-
tive consequences for the plaintiff . The circulation of the edition was only 
1000 copies that were fully delivered to the customer, and the defendant 
did not receive the income from the distribution of the album . 
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Under the circumstances pointed by the plaintiff, relating to calcula-
tion of the size of the compensation and the motives of grounding of such 
size, the court shared the position of the defendant, who drew the atten-
tion to the fact that the plaintiff and their counsels did not give convincing 
arguments and did not provide adequate evidence on which they based 
applying to court for the recovery of the compensation . 

So based on the very fact of the violation and its level, the method and 
the amount of improper use, there was the set of actions which violated 
the copyright . These actions were recognized by the court as one violation, 
which was in lost profit, which the plaintiff would had been able to get for 
the use of the named works . As the result the court determined the com-
pensation of 10 minimum wages at the time of decision . Thus, the com-
pensation for violation of copyright, the court reduced the compensation 
for violation of copyright from the alleged 88 800 UAH to 9 600 UAH . 

As for compensation for moral damages, in justification of their 
demands the plaintiff’s representatives referred to the fact that the name of 
the artist in the album was indicated incorrectly and that was a fundamen-
tal infringement of moral right to the name of the person, and moral copy-
right to the author’s name of the folk artist . However, the court accepted 
the argument submitted by the defendant – a certificate from V . Yatsiy, 
the scientific secretary of the Ukrainian Language Institute of the National 
Academy of Sciences of Ukraine, – two variants of the surnames of painter 
were the graphic variants of the very same surname and from the linguistic 
point of view they could be considered identical . Moreover, in the Deci-
sion of the Supreme Administrative Court of Ukraine of 18 .08 .2010 it 
was established that there was an ambiguity in the use of the surnames of 
the painter and the usage in two meanings . 

Under such circumstances, taking into account that the art album was 
issued to commemorate the memory of the outstanding Ukrainian art-
ist on the occasion of her 100th anniversary, the indication of one of the 
variants of the painter’s surname was not its disfigurement, identified her 
as the author of the works included in the album and did not refute her 
authorship . 

In addition, the claimant requested within one month after the deci-
sion entered into force the publication of the information about violations 
of copyright and judgment on these violations in the mass media . But 
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this motion was not satisfied by the court because the plaintiff did not 
describe the reasons and justification for the use of such measure and did 
not specify of what content should be information and how it affected the 
renewal of their rights or that there was a threat of infringement, on the 
assumption that basically it was a mean of preventing new wrongdoings46

The abovementioned example of judicial practice demonstrates the 
conventionality of the classification of facts that are the subject of proof 
to the positive and negative . Thus, such positive evidence as contracts that 
the parties submitted to the court that would have confirmed the exis-
tence of certain relations (the relations of a gift, relations regarding the 
use of pictures) as a result of their investigations by the court turned to 
negative facts – the recognition of two plaintiffs inadequate, the lack of 
trustee’s rights to the use of copyrighted works . At the same time, the given 
example demonstrates the connection of positive and negative facts with 
the realization of the competition principle by the parties, as well as the 
definition and separation of the responsibilities of proof . 

Summarizing the research of the subject of proof in cases arising 
from copyright relations the author suggests that the subject of proof 
under this category of civil cases forms the facts that are substantive 
legal and procedural in nature . All these facts that are the subjects of 
proof depending on the time of their incipience belong to the facts-
event (occurred in the past) or the facts-state (which is lengthy and can 
be directly perceived by the court) . The facts that are the subject of proof 
belong to the legal facts . The court examining all the circumstances of 
the case aims to establish the real existence of facts which are the sub-
ject of the litigation rather than the assumption of their existence . The 
proper establishment of the subject of proof in a particular case impact 
directly on has a direct impact on the result of the proceedings – the 
sustaining or dismissing the claim . 

46 Decision of the Solomyansky District Court in Kyiv № 21640/10, 11 April 
2011, Case No 2-71 / 11 available at: http://pravoscope .com/act-rishennya-2-1640-
10-kalinichenko-o-b-04-05-2011-spori-pro-pravo-intelektualno-vlasnosti-spori-pro-
av-14872606 [10 .09 .2014] .
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SUMMARY

This practical scientific article is devoted to the subject of proof (sub-
ject of proof ) in cases arising from copyright relations . The definition of 
the subject of proof in civil cases is among the most controversial issues of 
the Ukrainian theory of civil procedural law . 

The author analyzes the formation and development of the modern 
Ukrainian concept of evidence and proof in civil litigation in which the 
subject of proof holds one of the key places . The subject of proof on a par-
ticular civil case is important not only for the theory of civil procedure 
law, but also for litigation because the proper establishment of the subject 
of proof in a particular case directly impact on influences the result of the 
proceedings – the sustaining or dismissal of claims . 

Based on the analysis of conceptual approaches of legal procedure spe-
cialists and the legal definition of “the subject of proof” the author pro-
poses the definition of the subject of proof in cases arising from copyright 
relations as a set of circumstances (facts) that are relevant to solving the 
case and to be established during the hearing of a particular civil case . 

The subject of proof in cases arising from copyright relations has mul-
tiple sources of formation: 

– The cause of action and objections to it; 
– The hypothesis and the disposition of the norms of the substantive 

law to be applied .
The facts that are the subject of proof can be classified into those that 

have a substantive legal nature and those of a procedural legal nature . To 
the facts that are substantive legal in nature may be included the demands 
and denials of the parties and third parties who claim separate require-
ments for the matter in dispute, and other demonstrable facts that pro-
vided by the material legislation and relevant to the solution of the case . To 
the facts that are procedural legal in nature can be attributed the facts that 
influence the development of specific proceedings in court . 

On the basis of the research of Ukrainian litigation and civil procedur-
al law the point of view generally accepted by the theory of civil procedural 
law, according to which the facts that are the subject of proof belong to the 
legal facts, is confirmed . The court investigating all the circumstances of 
the case aims to establish the real existence of facts which are the subject of 
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the litigation rather than the assumption of their existence . All these facts 
that are the subject of proof that depends on the time of their appearance, 
belong either to the facts-events (occurred in the past), or the facts-state 
(which is lengthy and can be directly perceived by the court) .

In each particular case on copyright relations, the subject of proof is 
determined in accordance with the substantive law governing the relevant 
legal disputes that point to the circumstances that entail their emergence, 
change and termination . Therefore, in considering the cases on the affili-
ation of authorship under the proof comes the circumstance that the dis-
puted work is subject to copyright, i .e . that Article 8 of the Law of Ukraine 
“On Copyright and Related Rights” is extended to it . After that, it may 
be necessary to establish its creator, i .e . the determination of authorship .

The subject of proof in cases of copyright may be the legal fact of the 
existence of a contract to use the work between the parties, and the fact 
of its use (in accordance with the terms of the contract, against them or 
without the contract at all), the circumstances of compliance of certain 
terms of the contract (terms, the content of the work, understanding of the 
content, etc .), writing works in accordance with the plan of the scientific 
institution, the absence of obstacles for the republication of the work and 
other circumstances that confirm the request . 

Questions about the subject of proof in cases arising from the copy-
right relations are closely connected with the problem of the separation of 
the obligation of proving . Upon the rules of the civil procedure law and its 
application in courts, the subject of proof has to be defined by the parties 
of legal disputes and by the third parties who claim separate demands for 
the subject matter of the dispute.






