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INTRODUCTION

Return policy is one of the instruments for migration management in
the European Union. The need for a common approach to illegal migration
and foreigners whose stay on the territory of Member States is unregulated
became obvious with the liberalization of the rules on controls at the in-
ternal borders of the Schengen area. The creation of the Area of Freedom,
Security and Justice (by the Amsterdam Treaty) was to ensure that “the free
movement of persons is ensured in conjunction with appropriate measures
with respect to external border controls, asylum, immigration and the preven-
tion and combating of crime”™.

According to the Communication from the Commission to the Council
and the European Parliament on EU Return Policy?, this policy is an impor-
tant tool for facing the challenge of irregular migration, while fully ensuring
respect for the fundamental rights and dignity of the individuals concerned,
in line with the EU Charter of Fundamental Rights, the European Convention
on Human Rights and all other relevant international human rights conven-
tions. The use of a “return” (replacing in some ways the more straightforward
terms “deportation”, “expulsion”) applies to third-country nationals without
legal grounds to stay in the EU or a need to be granted international protec-
tion. In this way, the Return Policy, according to the European Commission,
“Is essential to the credibility of EU legal migration and asylum policy™.

The main piece of legislation governing the return of third-country
nationals is Directive 2008/115 on common standards and procedures in
Member States for returning illegally staying third-country nationals (ie. The
Return Directive)®.

1 Cf. art. 3 para. 2 of the Treaty on European Union.

2 Communication from the Commission to the Council and the European Parliament on EU
Return Policy, Brussels, 28.3.2014, COM(2014) 199 final.

3 Ibidem, p. 2.

4 Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on
common standards and procedures in Member States for returning illegally staying third-coun-
try national, OJ L 348/98 of 24.12.2008. Cf. much criticism regarding its adoption [in:] D. Acosta
Arcarazo, The Good, the Bad and the Ugly in EU Migration Law: Is the European Parliament
Becoming Bad and Ugly? (The adoption of Directive 2008/115: the Returns, Directive), [in:]
E. Guild & P. Minderhoud (Ed.), The First Decade of EU Migration and Asylum Law, Leiden-Bos-
ton 2012, p. 179-205.
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Return policy is integrated with EU actions on readmission and reinte-
gration. They are an integral part of the Global Approach to Migration and
Mobility - GAMM?, which defines the overarching framework of external
migration and asylum policy. The Preamble to the Return directive empha-
sizes the need for Community and bilateral readmission agreements with
third countries to facilitate the return process. Readmission agreements are
often a condition of signing Association Agreements with the European
Union. Such a readmission agreement was signed with Ukraine.

This publication has been produced as a part of the project “Return mi-
gration — theory and practice”. The project which has been financed by the
European Return Fund was implemented in the years 2013-2015 by the De-
partment of European Union Law at the John Paul IT Catholic University of
Lublin. The project was realized in cooperation with Nadbuzanski Border
Guard Regional Division, whose officers raised their qualifications during
postgraduate studies in European migration law and policy. The results of
the scientific component of the project are research on selected problems of
EU law and return policy, having relevance to the movement of persons on
the Polish-Ukrainian border, which is at the same time the external border
of the Schengen Area. These studies combined theoretical and practical ele-
ments, referring to the prospect of an association of Ukraine with the Euro-
pean Union. The subject of this research was chosen in 2013 and the indi-
vidual texts were prepared the following year. Therefore, the authors based
their studies on the legal status before the entry into force of the new Law on
Foreigners and did not consider the migration impact of the conflict in the
East and South of Ukraine. Both the new Act on Foreigners, which entered
into force on 1 May 2014 and the ongoing exodus of Ukrainian citizens to the
EU Member States require separate monographs.

The joint publication contains nine topics. The first five concern direct-
ly the relationship with Ukraine as a country bordering with Poland and
the European Union. Volodymyr Motyl and Violetta Zakowiecka-Gornik
are presenting the state of implementation of readmission agreement be-

5 Cf. Communication from the Commission on The Global Approach to Migration and Mobil-
ity - COM(2011) 743.
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tween Ukraine and the European Union from the point of view of interna-
tional relations and the practices of the Nadbuzanski BG Regional Division.
Stanistaw Dubaj attempts to explain how the European Union’s visa policy
affects migration flows from Ukraine to Poland. Anna Szachon-Pszenny
devotes her chapter to the Schengen acquis legal instruments used on the
border between the EU and Ukraine. Agnieszka Parol examines the phe-
nomenon of local border traffic, which can be presented as an argument that
the border can sometimes connect rather than divide.

The following four topics are showing the substantial impact of EU law
(including ECJ judgments) on national regulations on migration. Justyna Gi-
leta presents three special cases in the construction of the Area of Freedom,
Security and Justice - the case of Ireland, United Kingdom and Denmark. In
turn, Anna Kosiniska while presenting restrictions to the possibility of expul-
sion of foreigners, introduces the concept of the Safe European Country and
its impact on the protection of fundamental rights of third-country nation-
als. Artur Kus presents some problems concerning the expulsion of foreign-
ers in the judgments of the EU and Polish courts. Finally, Edyta Krzysztofik
analyzes the judgments of the Court of Justice of the European Union on
third-country nationals who are family members of a EU citizen, trying to
define the nature of their residence rights.

Issues related to the regulation of migration and treatment of foreigners
still are, and probably will be, a primary concern of the so-called countries
of the Wealthy North, which (whether we like it or not) includes Poland -
a Member State of the European Union and the Schengen Area. The use
of Return Policy instruments (including readmission) by Poland, which is
an EU border state and is considered by migrants as a transit country will
be crucial for a common EU immigration policy. Therefore, we hope that
this publication will help in understanding the complex mosaic of EU legal
regulations, case law and practices having relevance to the return of these
foreigners whose presence in the territory of the Union is undesirable.

TOMASZ SIENIOW
Project coordinator
»Return migration - theory and practice”






CURRENT ASPECTS OF THE IMPLEMENTATION
OF THE READMISSION AGREEMENT BETWEEN
UKRAINE AND THE EUROPEAN UNION

VOLODYMYR MOTYL

One of the key problems on the agenda of relations between Ukraine
and EU is implementation of the Readmission Agreement (hereafter RA or
Agreement).

In international law readmission means a transfer and acceptance
of own citizens, foreign nationals and stateless persons, who illegally en-
tered the territory of one state, directly from the territory of another state.
In the majority of readmission agreements, including the Readmission
Agreement between Ukraine and EU, there is no definition of the notion
of readmission,. However such definition is included in the Readmission
Agreement between the Cabinet of Ministers of Ukraine and the Govern-
ment of the Russian Federation of 23 September 2008, where readmission
is interpreted as “transfer by competent state authorities of one Party and
acceptance by competent state authorities of another Party in the order, on
conditions and with the purpose, foreseen under this Agreement, of persons,
who have entered or stay in the territory of the Parties’ states, violating legis-
lation on the matters of entrance, leaving and staying of foreign citizens and
stateless persons™.

The process of development and conclusion of the RA between Ukraine
and EU consisted of several stages. On 27 October 2006 in Helsinki was
initialed” a draft Agreement on simplification of drawing up visas and re-

! The Agreement was filed for ratification by Resolution of CM N 1014 of 08.08.2007 http://
zakonl.rada.gov.ua.
2 Initialing means concordance of the text.
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admission of persons® between Ukraine and EU. On 18 June 2007 in Lux-
embourg the Agreement on readmission of persons* between Ukraine and
EU was signed. On 1 January 2008 the RA had come into force after
ratification by Ukrainian parliament, but the provision on acceptance-
transfer of citizens of third parties was implemented only in 2 years, i.e.
on 1 January 2010°.

Soon after coming into effect for execution of Art. 15 RA the Joint Re-
admission Committee was established on 2 April 2008.

Under the Agreement Ukraine assumed obligations to accept in its ter-
ritory all persons, who are citizens of Ukraine, citizens of third countries or
stateless persons, who illegally stay in the territory of the EU. Condition of
fulfillment of this obligation is an illegal entry of such persons to the terri-
tory of EU from the territory of Ukraine or availability of Ukrainian visa as
of the entry to EU or permit to stay in Ukraine.

The main tasks of the agreement are an effective fight with illegal im-
migration and such countering action should be effected by introduction of
fast and efficient readmission procedures based upon the principle of reci-
procity.

Under the Agreement two readmission procedures are foreseen:

- Accelerated readmission procedure - readmission of a person, who
was apprehended in a border district of Ukraine or a EU member
state for 48 hours since the moment of crossing the state border by

3 On the part of Ukraine the Agreement was initialed by Minister of Foreign Affairs Borys
Tarasiuk, on the part of the European Commission — by Foreign Affairs Commissioner Benita
Ferrero-Waldner.

4 This process is delayed due to the need of translation into all 23 official EU languages.

5 On the part of the EU these agreements are not to be ratified by parliaments of all 25 EU
member states, because these issues are within the competence of the Union. However for their
coming into effect consent of the European Parliament and decision of the EU Council are
required. Formal procedures have been completed after finishing of this process. The Readmis-
sion Agreement anticipates a two-year delay of validation of provisions, related to reception
and transfer of citizens of third countries and stateless persons. During this 2-year period the
agreement shall be applied only to stateless persons and citizens of the third countries, which
Ukraine has concluded agreements on readmission. So, the government actually prepared only
two years for a transient period for this process.
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such person.® Should in the border district of Poland a person be
revealed, who illegally crossed Polish-Ukrainian border and 48 hours
have not elapsed yet, such person shall be transferred to the State
Border Guard Service of Ukraine. In other cases or if more time has
elapsed, the standard readmission procedure shall be applied, in
which the Ministry of Internal Affairs (MIA) shall be the authorized
body on the part of Ukraine:

- Standard readmission procedure - readmission of persons, to whom
the accelerated readmission procedure cannot be implemented and
who do not observe current conditions on entry to the territory of
a EU member state or Ukraine, staying within its territory or termi-
nation of observation of such conditions and about what competent
authorities of this state have got to know not more than a year ago.

The Agreement shall also regulate the issue of financing arrangements
related to implementation of the readmission. According to art. 12 RA all
transportation expenses, arising as a result of readmission and transit passage
under this Agreement to the border of the destination state, shall be carried
by the Requesting State, but expenses related to transportation of such per-
sons from Ukrainian border and their support shall be carried by Ukraine.

It was a remarkable attainment for Ukraine that declaration on rendering
technical and financial assistance to Ukraine for realization of readmission
and determination of this direction as one with the highest priority in co-
operation with Ukraine was included in the text of the Readmission Agree-
ment. Proceeding from this provision within the framework of the European
Neighborhood and Partnership Instrument 35 million euros were allocated
for Ukraine for infrastructure improvement and introduction of procedures,
related to proper accommodation and treatment of irregular migrants’.

61t is referred to the competence of State Border Guard Service.

7 EU supports Ukraine in fulfillment of the readmission agreement // http://eeas.europa.eu/
delegations/ukraine/documents/eucooperationnews/46_eucooperationnews_uk.pdf ~ Read-
mission of citizens under the standard procedure is limited by making inquiries by MIA on
readmission of Ukrainian citizens to the territory of our state from Czech Republic, the Neth-
erlands, Poland, Austria and Germany.
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The Agreement is important not only for the reason of providing a nor-
mative consolidation of financing of the cost of it's implementation, but the
Parties have also decided to give this Agreement a special status. So, art. 17
RA foresees that the readmission agreement between the EU and Ukraine
will prevail over readmission-related bilateral agreements or other docu-
ments between Ukraine and EU member states.

It should be said that the set of Readmission Agreement provisions was
of a quite general nature. They should have been regulated or particular con-
ditions of readmission fulfillment should have been reconciled more clearly.
And it should have been determined in some detail on who has to perform
readmission, in what order, in which points and under which conditions.
For regulation of these issues under art. 16 RA protocols should have been
concluded for regulation of the next issues important for implementation: a)
determination of competent authorities; b) border crossing points; ¢) mech-
anism of connection between competent authorities; d) means to bring per-
sons back according to the accelerated procedure; e) conditions of returning
persons in custody, including transit passage of citizens of third countries
stateless persons into custody; f) additional facilities and documents neces-
sary for implementation of this Agreement; g) methods and procedure of
expenses recovery.

At present these protocols are being prepared and reconciled with EU
member states®.

For efficient implementation of the provisions of this Agreement in
Ukraine a system of bodies was established, which were empowered to
implement provisions hereof. On 2 April 2008 under art. 15 RA with the
purpose of rendering mutual assistance in application and interpretation of
the agreement the Joint Readmission Committee was established. The Com-
mittee consists of representatives of Ukraine and the European Union. Ac-
cording to the Agreement decisions of the Committee shall be binding for
the Parties.

8 As of July, 2015 such protocols have been signed, in particular, with Czech Republic and
Estonia.
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According to the Agreement the Joint Readmission Committee in read-
mission matters was established for rendering mutual assistance in applica-
tion and interpretation of this Agreement. Two key tasks were imposed on
the Committee: a) monitoring of application of this Agreement and sharing
information about implementation protocols, signed by Ukraine and every
separate member state under art. 16 RA; b) preparation of proposals and
development of recommendations for making changes in the Agreement.

The Committee works in the form of meetings taking place twice a year,
in turn in Kyiv and Brussels’.

On the last meetings the state of implementation of the Readmission
Agreement between Ukraine and EU was discussed, as well as the EU’s as-
sistance in construction of points for maintenance of illegal migrants and
state of processing implementation protocols between Ukraine and separate
EU member states, which can be concluded under art. 16 para. 1 RA. Ex-
change of experience in conclusion of readmission agreements with third
countries occurred. Except for authorities responsible for the Agreement
implementation, common with EU, national mechanism of the agreement
implementation was developed in Ukraine. The task for the implementation
of the agreement provisions on national level was imposed on the following
authorities and establishments, in particular:

— Department of Immigration and Citizenship;
— State Border Guard Service;
— State Department in citizenship, immigration and registration of nat-
ural persons of MIA;
— Ministry of Foreign Affairs;
— Ministry of Health;
— Ministry of Labor and Social Policy;
— Security Department of Ukraine.

9 The first meeting of the Joint Readmission Committee was held on April 9, 2008 - in Kyiv.
The second meeting — on 28 November 2008 in Brussels. The third meeting — on 6 May 2009 in
Kyiv. The fourth meeting — on 26 November 2009 in Brussels. The fifth meeting — on 30 April
2010 in Kyiv. The sixth meeting - on 5 May 2011 in Brussels. The seventh meeting - on 15 May
2012 in Kyiv.
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A long list of empowered authorities, absence of clear separation of obliga-
tions and absence of the unified authority significantly reduced work efficiency
in this sphere.

An important step for establishment of such unified authority and pro-
vision of better interdepartmental coordination was made on 24 June 2009,
when State Migration Service of Ukraine was established that was “a special-
ly empowered central executive body in migration, citizenship, immigration
and registration of natural persons™'. But the Service didn't start function-
ing properly because of absence of necessary legislative acts, which would
have determined its particular obligations and functions. The Ministry of
Internal Affairs again assumed responsibility for citizenship, registration of
persons and migration, State committee on nationalities and religion - for
provision of shelter. Presently the Draft law on State Migration Service'?, the
passing of which it is supposed to strengthen role of this body, has been de-
veloped. Presently the law has not been enacted, but on 20August 2014 the
Regulation on State Migration Service'® was approved, where competence of
the newly established body was generally set.

Thus, it is an essential problem that many tasks are distributed among
different bodies and institutions, that’s why establishment of the unified
strong body in the sphere of migration policy control is one of the most im-
portant tasks on the agenda.

Except for institutional mechanisms, in Ukraine a set of statutory in-
struments, promoting realization of the agreement provisions and forming
normative mechanism of its implementation, are in force on the national
level. The main elements of normative mechanism of implementation of
the agreement include the following legal acts of Ukraine: Constitution of
Ukraine(1996); Code of Ukraine on administrative offences (1984); Law on
Citizenship of Ukraine (2001); Law on Immigration (2001); Law on refugees

10 Resolution of Cabinet of Ministers of Ukraine “On Establishment the State Migration Ser-
vice” No. 643 of 24 June 2009.

11 Tbidem.

12 http://dmsu.gov.ua/uk/gromadske-obgovorenna/466-projektzakonu-ukrajini-pro-osnovni-za-
sadi -reguluvanna-derzhavnoji-migracijnoji-politiki-ukrajini.html.

13 http://zakon4.rada.gov.ua/laws/show/360-2014-%D0%BF#n8.
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and persons requiring additional or temporary shelter (2001); Law on State
Border Guard Service of Ukraine (2003); Law on Border Control (2009); Law
on Legal Status of Foreignc Citizens and Stateless Persons (2011).

Development of a new Law on Legal Status of Foreign Citizens and
Stateless Persons was an important step. The appropriate draft came into
force on December 25, 2011. In the new wording of the Law the issue of
a voluntary return of foreigners and stateless persons, who has lost grounds
for staying within the territory of Ukraine, has been firstly regulated. Also it
is offered to regulate the issue of forced return and forced deportation and
detention of foreign citizens and stateless persons, extradition and transfer.
In the draft it is offered to determine the procedure or expenses recovery,
related to deportation of foreigners. Also the act regulates issues related to
realization of international readmission agreements.

At the same time in Ukraine there is no unified legislative act for this
sphere, that's why there is an urgent need to enforce the Law on migration
policy foundations that will determine strategy of the purpose and tasks of
the integral migration policy of Ukraine.

To perform the abovementioned laws a set of statutory instruments has
been developed, which come out lex specialis. Some of them are directly re-
lated to the readmission, in particular:

— Resolution of Cabinet of Ministers of Ukraine “On approval of plan of
arrangements for realization of the Concept of state migration policy”
of October 12, 2011 No. 1058;

— Typical regulation on points of sojourning foreign citizens and state-
less persons, who illegally stay within the territory of Ukraine, ap-
proved by resolution of Cabinet of Ministers of Ukraine of 17.07.2003
No. 1110;

— Rules of entrance of foreign citizens and stateless persons in Ukraine,
their leaving the territory of Ukraine and transit passage through its
territory approved by resolution of Cabinet of Ministers of Ukraine of
29.12.95 No. 1074;

— Instruction on sequence of actions of internal affairs bodies and state
border guard bodies in realization of provisions of the Agreement
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between Ukraine and the European Union on readmission of per-
sons of 12.11.2010 No. 552/862.

An important document is an instruction for internal affairs bodies and
state border guards bodies on realization of provisions of the Readmission
Agreement, which is fully based on the agreement and determines the se-
quence of actions necessary for realization of readmission by these authori-
ties in case of accelerated and standard readmission procedures.

To perform this Readmission Agreement an action plan has been devel-
oped, which contains definite steps and arrangements intended for imple-
mentation of the readmission agreement. First of all, two following plans
have to be mentioned:

 Plan of arrangements in realization of Concept of state migration
policy of 12 October 2011 approved by resolution of Cabinet of
Ministers of Ukraine No. 1058 with amendments made by order No.
312-1;

» National plan in realization of the second phase of Action plan on
visa mode liberalization for Ukraine by European Union (migra-
tion and readmission block) approved by Order of the President of
Ukraine of 20 August 2014 No. 805-1;

The action plan in realization of the Concept of state migration policy
foresees a set of important arrangements: training of officials of state execu-
tive authorities, establishment of the unified national database of control of
migration flows; -financial provision of staying of foreigners and stateless
persons; furnishing of separate rooms and equipping with technical facilities
with consideration of international experience; development of procedure
of deportation and voluntary return of foreign citizens and stateless persons
to their countries of origin; creation of network of points of sojourning
foreign nationals and stateless persons, who illegally stay within the terri-
tory of Ukraine, and provision of their activity according to international
standards and rendering of proper medical services to persons being kept in
such points. It shall be noted that performance of planned arrangements will
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promote an improvement of implementation conditions of the readmission
agreement. Control of this task observation is within the competence of the
State Border Guard Service.

Another important document is the National plan of realization of the
second phase of the Action plan of visa liberalization. In particular, two im-
portant purposes related to readmission are determined in it:

- further efficient implementation of the Agreement between Ukraine
and EU on readmission of persons and arrangements in reintegra-
tion of Ukrainian citizens (who return under the procedure of vol-
untary return, deportation or due to readmission); and

- provision of appropriate infrastructure (including detention cen-
tres), strengthening of capability of empowered authorities for
provision of deportation of citizens of third countries, who il-
legally stay or/and cross the territory of the country, from the
territory of Ukraine.

To achieve these purposes in items 30-33 and 42-45 of the Document
a set of important arrangements intended for implementation of the agree-
ment is foreseen:

— Carrying on of negotiations for the purpose of conclusion of imple-
mentation protocols with European Union member states for reali-
zation of the RA between Ukraine and EU;

Rendering of informative and consulting assistance for Ukrainian

citizens, who return to Ukraine according to the procedure of vol-
untary return or due to readmission;

Carrying on negotiations for establishment of cooperation with

non-governmental civic organizations;

Continuation of negotiations for conclusion of agreements on read-
mission of persons with states of transit of irregular migrants;

Provision of proper infrastructure (including detention centres),
strengthening of capability in arrangement of efficient removal of
citizens of third countries, who illegally stay and/or cross the territo-
ry of the country, from the territory of Ukraine;

21
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— Involvement of international technical assistance for implementation
of the Readmission Agreement'.

In all the abovementioned directions the worked is performed.

Before conclusion of the RA there were concerns that after coming into
effect of the agreement Ukraine will have to accept and keep millions of
irregular immigrants and become a buffer zone or a sediment basin®. In
reality, the situation was absolutely different and these concerns were not
justified. During the first two years of the agreement validity (2010 - 2011)
the State Border Guard Service admitted approximately 1,500 persons, from
whom 57.4% - were Ukrainian citizens, 28.8% - citizens of CIS member
states, 13.8% citizens of developing countries. According to statistical data
of SBGS for January - September 2010 only 573 persons from neighboring
countries were admitted under the accelerated readmission procedure, from
whom Ukrainian citizens — 357 citizens, citizens of CIS — 157, citizens of
other countries — 89. The results of the standard readmission procedure
were not substantially different: according to data of MIA of Ukraine from
all EU countries there were admitted little more than 800 persons, and all of
them were Ukrainian citizens's. Consequently, the majority of persons being
readmitted are Ukrainian citizens.

Furthermore, immediately after the beginning of implementation of the
Agreement the tendency of reduction of cases of migrants for illegal crossing
of the Ukrainian western border followed. According to the results of inter-
viewing while entering to Ukraine in 2009 19,7 thousands were restricted,
in the first half-year of 2010 - above 9,2 thousands of potential irregular

14 http://zakon4.rada.gov.ua/laws/show/805-2014-%D1%80

15 As it is known, plenty of routes and channels of illegal migration pass through the territory of
Ukraine: Central European, Vietnamese, Afghan, Indo-Pakistani, Sri Lanka-Bangladesh, Chi-
nese, Kurdish, Chechen, that's why a number of persons, who will come back to the territory of
Ukraine, will be extremely large.

16 Victor Chumak “Dzerkalo tyzhnia” No.40, 30 October 2010. Readmission of citizens under
the standard procedure is limited by making inquiries by MIA on readmission of Ukrainian
citizens to the territory of our state from Czech Republic, the Netherlands, Poland, Austria and
Germany. Source: Information “On Implementation of the Agenda of Association of Ukraine
- EU in the year 2013”.
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migrants. In 2009 total number of stopped irregular migrants reduced by
29%, in the first half-year 2010 - by 37%"".

Consequently, the majority of irregular migrants, who have been ad-
mitted under the accelerated procedure, are Ukrainians and almost all, who
return under the standard procedure, are Ukrainian citizens. Their quantity
is much smaller than it was supposed before conclusion of the agreement.
A few persons being readmitted are citizens of Vietnam, China, Afghani-
stan, Egypt, Nigeria and Somalia.

For provision of temporary shelter for irregular migrants in 2008 in
Ukraine two detention centres for foreign nationals and stateless persons
were created: 1) Rozsudov, Chernigiv region, of capacity — 208 persons; and
2) in Zhuravychi, Volyn region, of capacity - 165 persons)'®. In both centers
the perimeter security system is installed. In the in Rozsudov detention cen-
tre voltage stabilizers were received, which allows to deal with power supply
problems and to provide proper functioning of the security system.

The detention center for migrants in Zhuravychi has been equipped with
electronic identification system of migrants’ identities, electronic locks, sig-
naling films and window grids. The perimeter security system allows prevent-
ing escapes of migrants and the internal security system allows creating safe
working conditions for staft of centers in case of possible mass riots. The in-
stalled security system meets EU standards and provides an efficient control
and security of the center for migrants keeping. Except for technical assis-
tance, the project stipulates carrying out of trainings and workshops for staff*’.

17 The majority of illegal migrants come from Russia, Belorussia and Moldova and 89% of ille-
gal migrants are detained in checkpoints on Russian (36% from total number of potential illegal
migrants), Belorussian (35%) and Moldavian (18%) border sections. Victor Chumak “Dzerkalo
tyzhnia” No.40, 30 October 2010.

18 http://www.dmsu.gov.ua/uk/dijalnist-dmsu/dijalnist-po-ptpi, Zhuravychi - is a former can-
tonment N7. At present the new center for temporary holding of illegal migrants is being con-
structed in Voznesensk district of Mykolaiv region, as well as in Donetsk region. http://dmsu.
gov.ua/novyny/2-bez-katehorii/3172-v-mikolajivskij-oblasti-vidbulas-narada-shchodo-real-
izatsiji-proektu-budivnitstva-tsentru-timchasovogo-utrimannya-nelegalnikh-migrantiv-v-
voznesenskomu-rajoni.

19 http://www.dmsu.gov.ua/uk/dijalnist-dmsu/dijalnist-po-ptpi, EU supports Ukraine in fulfill-
ment of the readmission agreement. // http://eeas.europa.eu/delegations/ukraine/documents/
eucooperationnews/46_eucooperationnews_uk.pdf.
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At present the centers are in a good condition, are not overcrowded®
and in general meet international standards. It should be noted that vol-
umes of financing, foreseen in the state budget, can hardly be considered
sufficient. So, in 2008 - 2009 in the state budget there were 4 million UAH,
from which 3 million UAH were for MIA needs and 1 million (around 600
thousand US dollars for that time) was for needs of the State Border Guard
Service. At the same time the average cost of dispatch of one foreign migrant
was around 400 - 600 US dollars, ignoring costs of detention, which could
last of up to a year. Such shortage was compensated due to international
projects of technical assistance of MOM, EU and other international organi-
zations. In state budgets for 2012 — 2015 total budgets for migration of MIA
and State Board Guard Service* were included.

Creation of network of detention centres, as well as of points for their
temporary holding at border guard detachments and divisions is a more im-
portant task. At present construction of special facilities for keeping per-
sons, having violated the state border is being made in Velyke Berezne. The
ones in Solotvyno and Mukachevo are being finished®. EU assisted in con-
struction of Volyn center for temporary holding of foreigners and irregular
migrants and its provision and of analogous point in Chernigiv region with
equipment, vehicles, and other technical means. With support of an EU
project “Consulting assistance in creation of detention centres for irregular
migrants in Ukraine - READMIT 1” the construction of seven points of
temporary keeping in Mukachevo, Chop, Mosty, Sumy, Lviv and Luhansk
border guard detachments is being finished. Means in creation of two points
in Mykolaiv and Donetsk regions are being taken.

20 In 2008 — 2009 most foreigners came from Pakistan and Afghanistan, in 2010 - 2011 that
were citizens of Somali and CIS countries (Georgia, Azerbaijan, Uzbekistan etc.) As we see,
centers for temporary holding are not filled completely; national make-up of their residents
depends on political situation and conflicts. http://www.dmsu.gov.ua/uk/dijalnist-dmsu/dijal-
nist-po-ptpi.

21 Interview with Deputy Minister of Internal Affairs of Ukraine in 2008 - 2010. Vasiliy Mar-
mazov. // UNIAN, 18.12.2009, http://www.unian.ua/news/352811-readmisiya-yakscho-lyudi-
na-shojana-afrikantsya-tse-ne-oznachae-scho-vona-z-afriki.html, access on 15.01.2013.

22 0. Ashcheka, Illegal migrants are being settled in Zakarpattya? // http://zakarpattya.net,ua/
Zmi/89658-Zakarpattiu-pidseliat-nelehaliv.
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Considering that in Ukraine the number of internally displaced persons
has increased sharply, it would be expedient to consider an opportunity of
creation of temporary housing for such persons in unfilled detention centres
for irregular migrants and refugees.

An important step on the way of the agreement implementation was
realization of project “Assistance to migrants on return to Ukraine” being
rendered by the International Center of Migration Policy Development in
cooperation with Repatriation and Return Service of the Netherlands and
also of the project “Improvement of control of migration processes and co-
operation in readmission in Eastern Europe (MIGRECO)?.

According to data of the MIA also means are being taken to open five
similar establishments, for which purpose budget costs (37 mln. UAH) and
technical assistance of EU (30 mIn. Euro)* are going to be provided.

It is obvious that efficiency of implementation of the agreement and its
consequences for Ukraine significantly depends on the readmission space
of Ukraine, i.e. availability of valid agreements on readmission with other
third countries, particularly with those, to which belong the countries of
increased migration risk.

Also, as it is shown by negotiations between Ukraine and EU, the main
problem within the framework of this agreement® was connected to read-
mission of citizens of third countries, because Ukrainian citizens, who are
being returned, as a rule, have accommodation, relatives and they needn’t be
supported. The situation with citizens of third countries is different. In this
context existence of readmission agreements with third countries is vitally
important, i.e. nature of readmission space.

For five years after coming into effect of the Agreement the readmis-
sion space of Ukraine has been significantly improved or the steps for its
improvement have been made. As of July, 2015 Ukraine has signed 18 read-

2 Information “on Implementation the Association Agenda between Ukraine and the EU in
the year 2014”.

24 Trregular migrants may be settled down in former cantonments. // http://www.26.com.ua/
ru/dnews/v/26396.

25 1. Somer, MFA: Simplified visa regime with EU has been almost agreed on February 27, 2006
/1 http://www.bbc.co.uk/ukrainian.
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mission agreements®, negotiations on implementation of the Readmission
Agreement are being carried on with 13 EU member states.

Negotiation process on conclusion of bilateral agreements on readmis-
sion with five European countries (Albania, Bosnia and Herzegovina, Mace-
donia, Croatia, and Switzerland) and with seven CIS member states (Arme-
nia, Belorussia, Kazakhstan, Kyrgyzstan, Moldova, Russia, Tajikistan). Also
negotiations have been started on coordination of draft agreements on read-
mission and implementation of protocols with some countries, part of which
is in the group of the countries at risk of migration: Azerbaijan, Kazakhstan,
Kyrgyzstan, Tajikistan, Belorussia, Lebanon, Libya, Bangladesh, India, Iran,
Iraq, Pakistan, Syria, Sri Lanka, China, and Afghanistan”. Interdepartmen-
tal processing of draft protocols with Hungary, the Benelux countries, Por-
tugal, Cyprus and Malta is occurring. Arrangements on resumption of work
in processing the draft protocol with Romania are planned.

It shall be noted that Ukraine has not concluded readmission agree-
ments with part of the countries yet, which are main source of irregular mi-
gration, who enter EU from the territory of Ukraine. These countries are Af-
ghanistan, India, China, Pakistan, Vietnam, Moldova, Georgia, and Russia.
Ukraine is carrying on negotiations on coordination of draft readmission

26 With EU (came into force on 01.01.2008), Bulgaria (on 02.08.2002), Vietnam (on
10.04.2009), Georgia (on 26.05.2004), Denmark (on 01.03.2009), Latvia (on 17.05.1998),
Lithuania (on 29.03.1997), Moldova (on 23.12.1998), Norway (Law of Ukraine “On Ratifi-
cation of the Agreement” enacted by the Supreme Council of Ukraine on 06.07.2011), Po-
land (on 10.04.1994), Russian Federation (on 21.11.2008), Slovakia (on 24.03.1994), Turkey
(on 19.11.2008), Turkmenistan (on 13.03.2002), Hungary (on 04.06.1994), Uzbekystan (on
20.08.2002), Switzerland (on 01.10.2004). Source: http://dmsu.gov.ua/normatyvna-baza/
mizhnarodni-dokumenty/readmisiia.

271n particular, work with Russian Federation has been finished. Thus, by resolution of Cabinet
of Ministers of Ukraine of 25 June 2012 No. 402-r “On signing the Agreement between Cab-
inet of Ministers of Ukraine and Government of Russian Federation on readmission and the
Executive protocol on readmission procedure to the Agreement between Cabinet of Ministers
of Ukraine and Government of Russian Federation on readmission” Head of SMS of Ukraine
was empowered to sign the abovementioned Agreement and Executive protocol. Ukrainian
party completed internal state procedures required to sign Ukrainian-Austrian Implementation
protocol to the Agreement. Draft protocol was approved by resolution of Cabinet of Ministers
of Ukraine of 05.04.2012 No. 175-r., which empowered Minister of Internal Affairs to sign it on
behalf of Ukraine. Internal state procedures required for preparation of signing international
documents on readmission matters with Switzerland Confederation.
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and implementation agreements with Georgia, Moldova, Turkmenistan,
Russia®® and Vietnam. At the earliest possible time Protocols with the ma-
jority of countries, which are source of illegal migration and their finishing,
are expected to be concluded: Azerbaijan, Kazakhstan, Kyrgyzstan, Tajiki-
stan, Belorussia, Lebanon, Bangladesh, India, Iran, Iraq, Sri Lanka, China,
Afghanistan, countries at risk of migration®.

Also Ukraine has concluded separate readmission agreements with
a part of EU member states. At present negotiations on conclusion of imple-
mentation protocols are being carried on, as it is stipulated by the Read-
mission Agreement. Currently Ukraine is a leader among countries of the
Eastern Partnership by number of readmission agreements signed with EU
member states™.

International cooperation is of vital importance for successful imple-
mentation of the Agreement. In the field of migration and readmission
Ukraine also actively cooperates with international organizations, first of all,
the EU and UN.

Such cooperation with the European Union extends both to “mild” and
infrastructural projects. In the first group two following projects shall be
distinguished:

« Project “Creation of potential and technical support of Ukrainian
state authorities for efficient countering action of irregular transit
migration” (ERIT)?.

« MIGRECO (“Improvement of control of migration and cooperation
in readmission in Eastern Europe”)*.

28 The Agreement was signed at the end of 2012.

29 Existence of Readmission Agreements between EU and Sri Lanka, Hong Kong, Macao, Al-
geria, Russia improves the situation to some extent. But number of such agreements is limited.
30 Z. Brunarska, S. Manashviilli, A. Veinar, Bosspaujerue, peadmucus u peunmezpayus 6 cmpa-
Hax Bocmounozo napmuepcmea Hayuno-uccnedosamenvckuii order 2013/18 //, http://www.
carim-east.eu/publications/.

31 €C migrpumye Ykpainy y BUKOHaHHI yroaum mpo peapmiciio// http://eeas.europa.eu/delega-
tions/ukraine/documents/eucooperationnews/46_eucooperationnews_uk.pdf.

321t is worth mentioning a set of realized projects, which promoted implementation of the
agreement: “Technical assistance and strengthening of potential of governments of Ukraine
and Moldova in fulfillment of readmission agreements with EU (GUMIRA, 2009-2011)” ,SIRE-
ADA “Support of implementation of Readmission Agreements between EU and RE, Moldova

27
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Within the framework of these projects dedicated experts are trained
in legal, technical and administrative aspects of readmission, improvement
of monitoring techniques and estimation of state authorities activity in the
field of readmission and improvement of state officials’ awareness on read-
mission-related matters. This is a significant contribution in formation of
institutional capability and improvement of efficient implementation and
fulfillment of the Agreement. European Neighborhood and Partnership In-
strument is a basis for establishment of the second group of projects.

Cooperation with UNO is taking place, in particular, within the frame
of Soderkoping Process®. The main purpose of this process is a broader co-
operation with new EU member states and enlargement countries on the
matters of giving shelter of migrants, migration and boundaries.

REINTEGRATION OF OWN CITIZENS AS AN IMPORTANT
COMPONENT OF SUCCESSFUL READMISSION

As was mentioned above, Ukraine actively cooperates with the EU and
other international organizations on different aspects related to readmis-
sion, including promotion of integration. However, it shall be emphasized
that these projects are being financed and realized exactly by these organi-
zations, although most of beneficiaries are Ukrainian citizens. Until now
there were no efficient migrants reintegration programs in Ukraine. One
of few documents is the Plan of arrangements on migrant integration in
Ukrainian society for 2011 — 2015. At the same time this document stipu-
lates only to provide informational and psychological assistance to persons,
who are coming back.* The plan of arrangements on realization of Ukrai-
nian Concept of migration policy foresees studying the issue of releasing
citizens, who have been abroad for more than six months, from particular
types of customs supervision.

and Ukraine in promotion of voluntary return and reintegration “(2011- 2012), Effective con-
trol of labor force and its skills; ILO, financing of EU, 2011-2013.

33 Soderkoping Process - is initiative of Administration of UNO Supreme Commissioner on
refugees and Swedish Migration Service.

3¢ A. Poznyak, External labour migration in Ukraine as a factor in socio-demographic and eco-
nomic development // http://www.carim-east.eu/media/ CARIM-East-2012-RR-14.pdf.
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However it shall be noted that the complex integration mechanism of
Ukrainian citizens, who are coming back, in their society is absent so far.
For example, there are no support programs when opening businesses, or
programs of beneficial taxation. Institutional mechanism and financing®
are absent as well.

INFLUENCE OF THE ASSOCIATION AGREEMENT
ON COOPERATION IN THE FIELD OF READMISSION

The Association Agreement between Ukraine and the EU shall also
regulate readmission issues. Besides, in the preamble to the Agreement it
is stated that “the parties undertake to cooperate on the matters of migra-
tion, affording shelter and control of borders, using a systematic approach
and paying attention to cooperation in struggle of illegal migration, human
traffic and efficient fulfillment of provisions of the Readmission Agreement”.
Thus, under teleological method all provisions hereof shall be interpreted so
that to ensure maximum efficient implementation of the Agreement. Conse-
quently, on coming into effect of the Agreement, under the Law of Ukraine
on International Agreements of Ukraine it shall prevail over Ukrainian laws
and in case of conflicts of laws of the Agreement and of norms of national
laws the norms of the Agreement shall be applied, in particular, those which
stipulate maximum efficient implementation.

In the text of the Agreement the readmission matters are regulated in
Section III “Justice, liberty and safety”

In art. 19 RA (Movement of persons) it is stated “the parties shall en-
sure complete fulfillment of the Agreement of readmission of persons of
June 18, 2007 (through the Joint Readmission Committee, established un-
der art. 15 RA”

Besides, art. 16 RA stipulates cooperation in the sphere of migration,
affording shelter and control of borders including effective return policy
(item g).

35 Ivashchenko-Standnyk. Readmisja, powr6t i reintegracja migrantéw na Ukrainie: kontekst
spoleczno-polityczny // http://www.carim-east.eu/media/.
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Art. 19, para. 3 RA anticipates the successive introduction of a visa-
free regime between Ukraine and the EU, and art. 18 RA - improvement of
workers’ mobility, provision of national mode for them according to bilater-
al Agreements with EU member states and also provision of more favorable
conditions in the sphere of access to professional training. These provisions
will for sure promote growth of migration flows.

Section VI of the Association Agreement also anticipates creation of the
Deep and ComprehensiveFree Trade Area between Ukraine and EU. This
part of the Agreement foresees liberalization of tariff regulation, non-tariff
regulation and a deep regulatory harmonization of norms and standards.
The Agreement regulates not only trade in goods and services, electronic
trade, but also a number of important aspects tightly connected to trade: in-
tellectual property rights, state procurements, investments etc. An efficient
implementation of the Agreement shall result in a significant rise in trade
between Ukraine and the EU.

Consequently, the Association Agreement does not include detailed
provisions on readmission between Ukraine and EU, it clearly accents ef-
ficiency of its implementation. Rise in trade, introduction of visa-free re-
gime and improvement of workers’ mobility will certainly have influence
on migration flows and motion of civilians between Ukraine and the EU,
especially, in the medium and long-term period*®. Effective implementation
of the Association Agreement will ensure improvement in implementation
of readmission mechanisms and procedures.

In light of the investigation made one can make the following conclusions:

— For the purpose of effective implementation of the Readmission
Agreement Ukraine requires assistance of the EU;

— Pessimistic anxieties for mass increase of irregular migration and
turning of Ukraine into a “buffer zone” owing to signing the Agree-
ment did not come true;

— Ukraine needs to establish a single capable authority in the sphere of
migration control, an accurate distribution of powers, development
of migration policy strategy and passing a uniform legislative act;

36 O. Poznyak, CorjianbHi Hacixu €BpoinTerpanii Ykpainu // http://www.idss.org.ua/public.html.
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Improvement of the readmission space requires conclusion of agree-
ments and implementation protocols within the shortest terms with

countries, which are countries of risk migration;

Cooperation with EU and borrowing of positive experience of neigh-
bors, in particular, of Poland, in both lawmaking and law enforce-
ment are essential for the efficient implementation;

— Maintenance of the authorities, dealing with readmission and financ-

ing, necessary for proper functioning is vitally important;

Development of efficient mechanisms of Ukrainian migrants reinte-
gration is overwhelmingly important;

Besides, it is necessary to activate and finish as soon as possible the
procedure of legal drawing up of Ukrainian border with northern
and eastern neighbors*, Ukrainian-Belorussian borders (demarca-
tion of land border), and provision of control over the border with
the temporary occupied Crimea and temporary occupied parts of
Donetsk and Luhansk regions, because they are potential sources of
coming of illegal migrants, who come through Ukraine on their way
to European Union member states®;

— Taking into account a quick growth of internally displaced per-
sons as a result of war with Russia and occupation of the Crimea,
it would be expedient to consider an opportunity to afford a tem-
porary shelter to such persons in points for temporary mainte-
nance of migrants and in detention and reception centres, which
are not overcrowded;

— Coming into effect of Section IV of the Association Agreement be-

tween Ukraine and EU, which anticipates creation of the deep and
comprehensive free trade area between Ukraine and EU from Jan-
uary 01, 2016, will have a positive influence on the successful and
efficient implementation of the Readmission Agreement between

Ukraine and the EU.

37 Taking into account the war with Russia, demarcation of borders will be quite complicated.
38 V. Kravchenko, Peadmicitinuii Apmpecnine // Isepkano tixus — No. 39 (618), 14-20 October
2006.
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Finally, it would be expedient to express hopes that further implemen-
tation of the Readmission Agreement will not promote prevention of coop-
eration between Ukraine and the EU, but instead their integration and rap-
prochement and a successful implementation of agreements will promote
creation of Area of freedom, security and justice in Europe.



IMPLEMENTATION OF THE AGREEMENT
ON READMISSION BETWEEN THE EUROPEAN
COMMUNITY AND UKRAINE -
EXPERIENCES OF THE NADBUZANSKI
BORDER GUARD DIVISION IN CHELM

VIOLETTA ZAKOWIECKA-GORNIK

GENERAL REMARKS

The term readmission comes from Latin and in the context of migra-
tion means repeated admission, (lat. re - again; admissio - allowing, access)
of a migrant foreigner to the country from which he came.' This may be the
territory of the country of origin or of a transit state, not being a country of
origin of the migrant. Rules of conduct in this matter are governed by inter-
national agreements between states — agreements on readmission.

The European Union has received competence in the field of readmis-
sion under the Treaty of Amsterdam.* After Tampere the European Coun-
cil reccommended the EU Council to conclude readmission agreements
with third countries or groups of third countries, or to include readmis-
sion clauses in other agreements (eg. on free trade zones) with these coun-
tries.’ The literature emphasizes, however, that as a basis for development
of these acts was the first readmission agreement with a third country, ie.
multilateral readmission agreement of 29 March 1991 between the Republic

! According to the Dictionary of Polish Language PWN “readmission” is a return of an irregu-
lar immigrant to the country from which he came; but also: the obligation to accept this person
by this country. On the basis of: http://sjp.pwn.pl/sjp/;2514263, [access: 21.12.2014].

2 On the previous practice in this regard writes M. Zdanowicz, Readmisja w praktyce Polski
i Rosji, Bialostockie Studia Prawnicze No 9, 2011, p. 132-134.

3 Ibidem, p. 133.
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of Poland and the countries of the Schengen Group*. This agreement - cor-
responding with the mechanisms laid down in the Schengen and Dublin
Convention — was considered a model solution and became the impetus for
the subsequent conclusion of bilateral readmission agreements between EU
Member States and third countries. On 2 December 1999 the Council of the
European Union adopted a resolution on readmission clauses in agreements
concluded by the EC and mixed agreements. This resolution is the result
of the entry into force of the Amsterdam Treaty and consequently a need
to adapt standard readmission clauses formulated in 1995 to the new legal
framework. These clauses had to be included in all agreements between the
EC and its Member States on the one hand and third countries on the other.

In the common EU strategy of 11 December 1999 on Ukraine, the con-
clusion of a readmission agreement with this country was one of the mea-
sures proposed. On 13 June 2002, the General Affairs Council authorized
the Commission to negotiate a readmission agreement between the Euro-
pean Community and Ukraine. In August 2002, the Commission transmit-
ted a draft text to the Ukrainian authorities and the first formal negotiation
round took place on 18 November 2002 in Kiev. Twelve further sessions
were held alternately in Kiev and Brussels and, since November 2005, these
negotiations took place in parallel with negotiations on an EC-Ukraine visa
facilitation agreement. Moreover, formal negotiations were occasionally
prepared by informal expert meetings.

At the last formal round on 10 October 2006, the Commission pre-
sented the Ukrainian side with a “package deal” on both agreements, which
included, as far as the readmission agreement was concerned, a proposal
for a 2 year transitional period for the entry into force of the provisions
in the agreement dealing with the readmission of third country nationals
and stateless persons. On 25 October the Ukrainian Ambassador to the EU
informed the Commission that Ukraine could accept the “package deal”, in-
cluding the transitional period of 2 years. The final texts of the readmission

4 For more see: P. Kazmierkiewicz, Polish experience with regard to preparation, negotiation and
implementation of readmission agreement with EU Member States, Institute of Public Affairs
2006, p. 8-12.
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and visa facilitation agreements were initialed at the occasion of the EU-
Ukraine Summit in Helsinki on 27 October 2006.

At all (formal and informal) stages of the readmission negotiations,
Member States have been regularly informed and consulted on the progress
of the talks. On the part of the Community, the legal basis for the Agreement
is art. 63 para. 3 lit. b), in conjunction with art. 300 TEC.?

1. THE READMISSION AGREEMENT - THE SCOPE

The Agreement is divided into 7 sections with 21 articles altogether. It
also contains 8 annexes, which form its integral part, 4 joint declarations
and 1 unilateral declaration by Ukraine. The readmission obligations set out
in the Agreement (art. 2 to 4) are drawn up in a fully reciprocal way, com-
prising own nationals (art. 2) as well as third country nationals and state-
less persons (art. 3) and “readmission in error” (art. 4). The obligation to
readmit own nationals (art. 2) includes also former own nationals who have
renounced their nationality without acquiring the nationality or a residence
authorization of another State. In addition, article 2 is supplemented by
a joint declaration concerning the deprivation of nationality.

The obligation to readmit third country nationals and stateless persons
(art. 3) is linked to the following prerequisites: a) the person concerned held
at the time of entry a valid visa issued by the requested State and has entered
directly from this State’s territory, or b) the person concerned held at the
time of entry a valid residence permit issued by the requested State, or c)
the person concerned illegally entered the territory of the requesting State
directly from the territory of the requested State. Exempted from these obli-
gations are persons in airside transit and all persons to whom the requesting
State has either granted visa-free access or issued a visa or residence permit
with a longer period of validity.

In return for Ukraine agreeing to the aforementioned obligation re-
garding the readmission of third-country nationals and stateless persons

5 EC proposal of 18 April 2007 for a Council Decision concerning the signing of the Agreement
between the European Community and Ukraine on readmission, Brussels, 26 April 2007, file
No 2007/0071 (CNS).
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(art. 3), the European Community agreed to delay for 2 years after the
entry into force of the Agreement the applicability of these obligations
(art. 20 para. 3). During that two-year transitional period, article 3 of the
Agreement shall only become applicable to stateless persons and nationals
from third-countries with which Ukraine has concluded bilateral treaties
or arrangements on readmission. Moreover, during that two-year transi-
tional period, the provisions in existing bilateral agreements or arrange-
ments concluded between individual Member States and Ukraine con-
cerning readmission of stateless persons and third country nationals shall
continue to apply (art. 17 para. 2).

TWO TYPES OF READMISSION PROCEDURE

A readmission can be performed under standard or simplified proce-
dure. The accelerated procedure (simplified) may be applied to a person
that has been apprehended in the border region of the Requesting State
within 48 hours from the moment of illegal crossing of the state border
of that person (including seaports and airports) coming directly from the
territory of the Requested State. In such a scenario the Requesting State
may submit a readmission application within 2 days following this persons
apprehension. Standard procedure (full) provides that a state examining
the readmission application shall respond within 14 calendar days after the
date of receipt of such application. Where there are legal or factual obstacles
to the application being replied to in time, the time limit shall, upon duly
motivated request, be extended, in all cases, up to a maximum of 30 calen-
dar days.

AUTHORITIES RESPONSIBLE FOR IMPLEMENTATION OF READMISSION

The answer to the question what organ is responsible on the Ukrainian
side for the implementation of the readmission depends on the procedure
applied. Under accelerated readmission procedure competent is a border
plenipotentiary of Ukraine on the proper (as to the occurrence of events)
section of the common state border (Lutsk Division or Lviv Division of the
State Border Guard Service of Ukraine. However in case of the standard re-
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admission procedure the competence belongs to the State Migration Service
of the Ministry of Interior Affairs of Ukraine.

Unlike on Ukraine on the Polish side regardless of the type of proce-
dure, the competence for the readmission belongs to the Commander of
the Division of the Polish Border Guard - (border plenipotentiary of the
Republic of Poland). Although, depending on the place of the occurrence
of events at the common state border, the Commander’s competence is ex-
ecuted by the proper Commander of the Border Guard Outpost (assistant
border plenipotentiary of the Republic of Poland).

READMISSION OBLIGATIONS

In case of the readmission of own nationals the Requested State shall,
upon application by the Requesting State and without further formalities
other than those provided for by this Agreement, shall readmit to its terri-
tory all persons who do not, or who no longer fulfill the conditions in force
for entry to or stay on the territory of the Requesting State provided that
evidence is furnished that they are nationals of the Requested State.

As far as the readmission of third-country nationals and stateless per-
sons is concerned the Requested State, upon application by the Requesting
State and without further formalities other than those provided for by this
Agreement, shall readmit to its territory third-country nationals or stateless
persons which do not, or no longer, fulfill the conditions in force for entry
to or stay on the territory of the Requesting State provided that evidence is
furnished that such persons:

- illegally entered the territory of the Member States coming direct-
ly from the territory of Ukraine or illegally entered the territory of
Ukraine coming directly from the territory of the Member States;

- or at the time of entry held a valid residence authorization issued by
the Requested State;

- or at the time of entry held a valid visa issued by the Requested State
and entered the territory of the Requesting State coming directly
from the territory of the Requested State.



38

RETURN MIGRATION: THEORY AND PRACTICE

READMISSION PROCEDURE

According to art. 5 of the Readmission Agreement, any transfer of a per-
son to be readmitted shall require the submission of a readmission applica-
tion to the competent authority of the Requested State. If the person to be
readmitted is in possession of a valid travel document or identity card and,
in the case of third country nationals or stateless persons, a valid visa or
residence authorization of the Requested State, the transfer of such person
can take place without the Requesting State having to submit a readmission
application or written communication to the competent authority of the Re-
quested State.

If a person has been apprehended in the border region of the Requesting
State within 48 hours from the moment of illegal crossing of the state border
of that person coming directly from the territory of the Requested State, the
Requesting State may submit a readmission application within 2 days fol-
lowing this persons apprehension (accelerated procedure).

The readmission application shall contain the all available data of the
person to be readmitted (e.g. given names, surnames, date and place of
birth, sex and the last place of residence), as well as the proof of evidence
regarding nationality, the conditions for the readmission of third-country
nationals and stateless persons.

In every case after realizing the readmission procedure, in accordance
with art. 5 of the Agreement, a protocol of handover-acceptance of the per-
son shall be drawn up.

COMMON LIST OF DOCUMENTS REGARDING CITIZENSHIP

According to art. 6.1 and 6.1. b the following documents shall be con-

sidered as evidence® of the status of own nationals:

e passports of any kind (national passports, diplomatic passports, ser-
vice passports, collective passports and surrogate passports includ-
ing children’s passports),

¢ national identity cards (including temporary and provisional ones),

6 Proof of evidence regarding nationality are listed in the, annex 1 and 2 to the Agreement on
Readmission.



IMPLEMENTATION OF THE AGREEMENT ON READMISSION BETWEEN EC AND UKRAINE

military service books and military identity cards,

seaman’s registration books, skippers’ service cards and seaman’s
passports,

citizenship certificates and other official documents that mention or
indicate citizenship,

driving licenses or photocopies thereof,

birth certificates or photocopies thereof,

company identity cards or photocopies thereof,

statements by witnesses,

any other document which may help to establish the nationality of
the person concerned.

In case of third-country nationals and stateless persons the Parties will

honor also other means of evidence confirming nationality”:

official statements made for the purpose of the accelerated proce-
dure, in particular, by authorized border authority staff who can tes-
tify to the person concerned crossing the border from the Requested
State directly to the territory of the Requesting State,

named tickets of air, train, coach or boat passages, which testify to
the presence and the itinerary of the person concerned from the ter-
ritory of the Requested State directly to the territory of the Request-
ing State (or Member States if the Requested State is Ukraine),
passenger lists of air, train, coach or boat passages, which testify to
the presence and the itinerary of the person concerned from the ter-
ritory of the Requested State directly to the territory of the Request-
ing State (or Member States if the Requested State is Ukraine),
official statements made, in particular, by border authority staff of
the Requesting State and other witnesses who can testify to the per-
son concerned crossing the border,

documents, certificates and bills of any kind (e.g. hotel bills, ap-
pointment cards for doctors/dentists, entry cards for public/private
institutions, car rental agreements, credit card receipts etc.) which

7 Annex 3 and 4 to the Agreement on Readmission.
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clearly show that the person concerned stayed on the territory of the
Requested State,

¢ information showing that the person concerned has used the services
of a courier or travel agency, official statement by the person con-
cerned in judicial or administrative proceedings.

TIME LIMITS

In accordance with art. 8 the application for readmission must be sub-
mitted to the competent authority of the Requested State within a maxi-
mum of one year after the Requesting State’s competent authority has
gained knowledge that a third-country national or a stateless person does
not, or does no longer fulfill the conditions in force for entry, presence or
residence. Where there are legal or factual obstacles to the application be-
ing submitted in time, the time limit shall, upon request, be extended up
to 30 calendar days.

A readmission application shall be replied to by the Requested State with-
out undue delay, and in any event within 14 calendar days after the date of
receipt of such application. Where there are legal or factual obstacles to the
application being submitted in time, the time limit shall, upon request, be ex-
tended up to 30 calendar days.

In the case of a readmission application submitted under the acceler-
ated procedure a reply has to be given within 2 working days after the date
of receipt of such application. If necessary, the time limit for a reply to the
application may be extended by 1 working day.

The Parties have concluded that the Agreement shall be without preju-
dice to the rights, obligations and responsibilities of the EU and its Member
States as well as Ukraine arising from international law and, in particular,
from any applicable International Convention or agreement to which they
are Parties. Moreover they have agreed that nothing in the Agreement on
Readmission shall prevent the return of a person under other formal or in-
formal arrangements.
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2. THE PRACTICAL IMPLEMENTATION OF THE READMISSION
AGREEMENT WITH UKRAINE BY THE NADBUZANSKI
BG DIVISION

The Nadbuzanski Border Guard Division (NBGD) with its headquarter
in Chelm is protecting the Polish state border with the Republic of Belarus
and Ukraine with a total length of 467 km 570 m, including: the Polish-
Belarusian - 171 km 310 m, Polish-Ukrainian - 296 km 260 m.

The area of official actions of the Nadbuzanski Border Guard Division
covers the area of Lublin voivodeship and losicki district being a part of
the Mazowieckie voivodeship. NBGD performs its statutory tasks in 20 lo-
cations: 7 on the border with Belarus, 11 on the border with Ukraine and
2 performing its tasks in the interior of the country. The Regional Unit has
under its control a total of 11 border crossings: 6 road crossings (3 on the
border with Belarus, 3 on the border with Ukraine), 4 rail crossings (1 on the
border with Belarus, 3 on the border with Ukraine) and 1 air border crossing
point in Swidnik. As part of the BG Regional Unit office in Biata Podlaska
operates a Guarded Centre for Foreigners.

The tasks in regard to readmission with Ukraine are carried out by 2
facilities directly on the Polish-Ukrainian state border designated as trans-
fer-acceptance points of people, ie. the BG outpost in Dorohusk or, the
BG outpost in Hrubieszéw - road border crossing in Zosin, and the BG
outpost in Hrebenne.
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In 2010 within the framework of readmission the Ukrainian side re-
ceived 46 foreigners, and handed out to Poland 3 persons (2 nationals of
Netherlands, 1 Latvian citizen).

2010
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In 2011 within the framework of readmission the Ukrainian side re-
ceived 41 foreigners, and handed out to Poland 10 persons (7 Polish nation-
als and 3 Russian Federation citizens).

Simplified procedure - (26): 10 citizens of Georgia, 2 citizens of Mol-
dova, 1 citizen of Tunisia, 1 citizen of Sri Lanka, 1 citizen of Turkey, 1 citizen
of Russia; standard procedure - (15): 15 citizens of Ukraine.
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In 2012 within the framework of readmission the Ukrainian side re-
ceived 31 foreigners and handed out to Poland 7 persons (3 Polish nationals,
1 citizen of Belgium, 1 citizen of Congo and 1 stateless person).

Simplified procedure - (26): 18 citizens of Ukraine, 3 citizens of Turkey,
3 citizens of Georgia, 2 citizens of Moldova, 1 citizen of Somalia, 1 stateless
person; standard procedure —(5): 5 citizens of Ukraine.
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In 2013 within the framework of readmission the Ukrainian side re-
ceived 54 foreigners and handed out to Poland 2 persons (1 Polish citizen, 1
citizen of Latvia).

Simplified procedure - (49): 20 citizens of Ukraine, 7 citizens of Georgia,
6 citizens of Moldova, 3 citizens of Iran, 3 citizens of Bangladesh, 3 citizens
of Turkey, 2 citizens of Palestine, 1 citizen of Russian Federation, 1 citizen
of Armenia, 1 citizen of Cote D’Ivoire, 1 citizen of Tajikistan, 1 - citizenship
not determined; standard procedure - (5): 5 citizens of Ukraine.

2013
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Referring to the above statistics it should be mentioned that the entry
into force of the Readmission Agreement has not produced a dramatic in-
crease in the number of persons transferred within the readmission frame-
work from the EU to Ukraine. This confirms the thesis, that Eastern Europe
is not a major transit route for migrants from Africa and Asia going to the
European Union. Secondly it shows that when it comes to citizens of Eastern
European countries violating the rules of stay in the EU, the process of their
expulsion was taking place quite smoothly even earlier. Signing the Read-
mission Agreement with the EU has not resulted in a significant change. Un-
doubtedly the readmission agreement seems to be an effective mechanism in
the fight against irregular migration of own nationals. Especially good is the
cooperation in the field of accelerated readmission procedure of foreigners,
ie. those who were apprehended in the border area within 48 hours from the
moment of illegal crossing of the state border. It is noted, that in the case of
Ukrainian citizens there has been a decrease of both the willingness to take
the risks of illegal migration, as well as the popularity of the region. It also
demonstrates the tendency to use fake passports of EU countries, as well
as the titles of residence of those countries by illegal migrants. Above all,
however, it indicates improving border management systems and a relatively
high level of cooperation on both sides of the border.

3. IMPLEMENTING PROTOCOL BETWEEN THE GOVERNMENT
OF THE REPUBLIC OF POLAND AND THE CABINET
OF MINISTERS OF UKRAINE - LEGAL FRAMEWORK

On 27-28 September 2011 in Warsaw, delegations of the Republic of Po-
land and Ukraine carried out a second round of negotiations to discuss the
Implementing Protocol between the Government of the Republic of Poland
and the Cabinet of Ministers of Ukraine on the implementation of the Agree-
ment on Readmission between the European Community and Ukraine. Dur-
ing the negotiations some editorial changes were brought in the preamble
and were put in Articles 1 and 7. Also some changes were made in the num-
bering of the articles and the amendments that were adopted by both par-
ties. Agreement was made on the whole text of the Implementing Protocol,
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ie. the title, preamble, articles 1-14 and the final clause. It was also agreed on
an attachment, ie. handover/acceptance protocol. It was agreed that it would
be drawn up as a bilingual document in both Polish and Ukrainian. It was
also agreed that after the adoption of the whole project of the Implement-
ing Protocol both texts will be the basis for the development of the English
language version of it.?

In accordance with art. 16 of the Readmission Agreement, Ukraine and
a Member State may draw up implementing Protocols which shall cover
rules on: designation of the competent authorities; border crossing points
for the transfer of persons; mechanism of communication between the
competent authorities; modalities for returns under the accelerated pro-
cedure; conditions for escorted returns of persons, including the transit
of third-country nationals and stateless persons under escort; additional
means and documents necessary to implement this agreement; modes
and procedures for recovering costs in connection with implementation of
Article 12 of this Agreement.

The draft of the Implementing Protocol functions as a fixed version is
still in the negotiation phase because of the lack of response of the Ukrainian
side about the compatibility of the developed English version.

4. EXPERTS MEETINGS AND CONSULTATIONS

According to art. 13 of the Implementing Protocol to the Agreement on
Readmission, after mutual settlement, the competent authorities of the Par-
ties can carry out working meetings and experts’ consultation concerning
implementation of this Protocol.

Based on the experience of the Nadbuzanski BG Division in Chelm
a practice of working meetings at the border plenipotentiaries level was
established, which were arranged once every six months (on average) and
expert meetings of both parties with the State Migration Service of Ukraine
on average once a year. The purpose of these meetings is to discuss current

8 Implementing Protocol between the Government of the Republic of Poland and the Cabinet
of Ministers of Ukraine on implementation of the Agreement on Readmission between the
European Community and Ukraine drawn up in Luxembourg on 18 June 2007
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cooperation in the fight against irregular migration and arrangements con-
cerning the practical implementation of the readmission agreement.

For the purpose of the above actions on 20-24.03.2011 and on
23-24.10.2013 in Zamo$¢ were held meetings between representatives of
Polish border services and representatives of the State Border Guard Ser-
vice of Ukraine. Also on 16-19.04.2013 in Baranéw Sandomierski was held
a meeting of representatives of the Border Guard with the State Migration
Service of Ukraine. The talks focused on assessing the rules of the function-
ing of the reception and transmission of persons on the common border who
do not or no longer meet the conditions for entry or residence on the terri-
tory of Ukraine or on Polish territory, in accordance with the Agreement on
Readmission between the European Community and Ukraine. During the
meetings were discussed international laws on fighting illegal migration and
the stage of implementation of the Agreement on Readmission between the
European Community and Ukraine drawn up on 18 June 2007. The status
of implementation of readmission agreements signed by Ukraine with other
states was also discussed. Finally during the meetings the legal situation of
illegal migrants on the territory of Ukraine in the light of legalization and
asylum procedures was presented.

These actions were aimed at strengthening developed common standards
for interoperability of services and responsible institutions and cooperation
in the implementation of returns and identification of foreigners. Extremely
important from the point of view of implementation of return procedures
and identification of foreigners was to exchange experiences and establish
working contacts with the State Migration Service of Ukraine, which now has
taken over the responsibility for the implementation of the migration policy
of Ukraine and the implementation of readmission agreements.

An important element of the meeting was to discuss existing practices
in the implementation of the provisions of the readmission agreement in
the context of the acquisition of competencies on readmission by the State
Migration Service of Ukraine, ie.: the division of competences and powers
of competent authorities of Ukraine regarding the readmission procedure.
Readmission according to the standard procedure of Ukrainian citizens,
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European Community Member States, third country nationals and stateless
persons implements the State Migration Service of Ukraine. The authority
competent and authorized to carry out an accelerated readmission procedure
is the State Border Service of Ukraine. With regard to own citizens in a situ-
ation of voluntary departure of a person when citizenship is confirmed and
proven, and also when a person holds is in a possession of a document con-
firming this fact, a formulation of a request for readmission is optional. The
parties committed themselves only to provide telephone information about
the fact of departure of such persons. With regard to standard readmission
procedure, it was agreed that readmission motions will be sent electronically
directly to the headquarters of the State Migration Service of Ukraine in Kiev,
and also to the Regional Management Board of the State Migration Service of
Ukraine, competent with respect to last period of residence or stay of a per-
son in regard to whom the application for readmission is conducted.

This solution was agreed to speed up the procedures for identification
of a readmitted person directly in the place of residence due to the fact that
at the territory of Ukraine there is no central information system on popu-
lation registration. It was also agreed on the way to fill in the handover/ac-
ceptance protocol that is in the Annex to the Implementing Protocol to the
Agreement on Readmission. The possibility was recognized of applying art.
14 para. 2 of the Agreement, which may apply in particularly justified cases
relating to exceptional situations when the delay associated with complet-
ing the formalities resulting from the content of the Agreement could cause
a threat to the life or health of the person surrendered.

During these working meetings a rule was adopted, that the proper im-
plementation of the provisions of the Agreement on Readmission, namely
the settlement of the situation unclassified in the agreement will take place
on the basis of so-called good practices. Therefore a common conclusion
was developed that in order to avoid contentious situations it is appropriate
for Border Guard, the State Border Service of Ukraine and the State Mi-
gration Service of Ukraine to commonly desire the entry into force of the
Implementing Protocol to this agreement on readmission.
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An important event from the point of view of experience of the
Nadbuzanski BG Division was the expert visit, which was held on
03-07.09.2012 in Kyiv in order to establish cooperation and exchange of
experiences with institutions and bodies involved in return and migration
issues of the Ukrainian Party. One of the important points of the visit of rep-
resentatives of the Border Guard in Kiev was a meeting at the State Border
Guard of Ukraine and at the State Migration Service of Ukraine. This meet-
ing was to summarize cooperation with the Ukrainian partner in relation
to, among other things, the length of the protected section of the joint state
border and due to the fact of formation on the territory of Ukraine of new
institutions dealing with widely understood problems of migration, and to
develop best practices for cooperation in this respect

5. JURISDICTION AND COMPETENCIES OF STATE
AUTHORITIES IN REGARD TO MIGRATION,
VOLUNTARY RETURN AND READMISSION

The State Border Service of Ukraine has experienced continuous struc-
tural changes since 1991 leading at the moment to creation of a border struc-
ture responsible for the protection of the Polish-Ukrainian state border. In
2003 the State Border Service of Ukraine in its structure separated the divi-
sion dealing with the phenomenon of irregular migration, as well as matters
of foreigners in the wider sense. The basic tasks of this division of the State
Border Service of Ukraine set up to work with foreigners were divided as
follows:

1) tasks on supervision and control of foreigners who violated law on

the territory of Ukraine,

2) identification and confirmation of the identity of foreigners,

3) placing foreigners in detention centers,

4) organization of expulsions of foreigners,

5) issuing administrative decisions to foreigners,

6) cooperation with the State Migration Service of Ukraine in the

placement of foreigners in detention centers and the implementa-
tion of forced returns.
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The experience of the State Border Guard Service of Ukraine indicates
that in the years 2010, 2011, 2012 half of all accepted foreigners from neigh-
boring countries were people from the Polish-Ukrainian border, mainly citi-
zens of Ukraine.

Ukrainian legislation on issues related to foreigners can be divided into
the following acts: law on refugees, foreigners and stateless persons; read-
mission agreements and other national laws.

In 2011 there were created new implementing acts to the abovemen-
tioned laws regulating in detail the procedures related to foreigners. Over
the next half a year more than 50 implementing acts were prepared. In July
2012 new instructions were also prepared regarding forced return and ex-
pulsions and procedures for the handling of detainees came into force. To
implement the new regulations specific action has been undertaken aimed
at training the SBGSU staff in the implementation of legal procedures re-
lated to foreigners and refugees. Overall it was planned to train approx. 70%
of SBGSU staff in 2012. For this purpose cooperation was established with
IOM-Kiev for the purpose of training aid.

Taking into account the wave of irregular migration on the territory
of Ukraine that took place in the early 90s, in 2001 entered into force the
Regulation of the President of Ukraine on the fight against irregular mi-
gration for the years 2002-2004. Border guards have experienced a reform
adapting them to new tasks: from the bodies of a military service they have
been transformed to the entities of state authority. A Management Board
for Foreigners was created as part of the State Border Service of Ukraine for
the coordination and supervision of activities and procedures that involve
issues of foreigners. In 2004 appeared the Regulation on the deposition of
detainees, which also gave basis for the creation of two types of centers for
irregular migrants:

1) centers of temporary residence of foreigners, for people who crossed

the border illegally and for people who have committed crimes. Such
centers were established in three towns: Lukaczewo, Lviv, Mosciska,
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2) special facilities for detainees created by institutions of the State Bor-
der Guard Service of Ukraine where a foreigner can stay up to 3
days.

The regulation on the stay of detainees in special facilities specifies in
detail the conditions to be met by these facilities, eg. a requirement that one
person must have 4 m? surface, if a person is sick - 7 m?. These facilities meet
the European standards.

Statistic data received from representatives of the State Border Guard
Service of Ukraine related to the amount of rooms for detainees and tempo-
rary residence centers indicate that the State Border Service of Ukraine has
in its administration 72 special spaces for detainees and 11 temporary resi-
dence centers for a total number of 489 persons. These centers are regularly
visited by state authorities, the Ombudsman, and NGOs. Experiments in
this area have been undertaken from the Polish side while using the financial
assistance of the European Union.

Currently the legislative system of Ukraine leaves unresolved the legal
issue of minor foreigners. Regulation on the stay of detainees in special fa-
cilities determines that a minor can be detained, but within 24 hours is to be
passed on to the minor guardianship service. Such person shall also be sub-
ject to medical identification of age. This issue lies in the competence of the
Institute for Juveniles in the State Migration Service of Ukraine. The experi-
ence of the Ukrainian side suggests that the problems of determining the age
of a foreign minor mostly concerns the citizens of Afghanistan and Somalia.

On the other hand, adults who are suspected of committing an offense
are detained for a period of 72 hours. The same detention period applies
to people who have illegally crossed the border and persons who are to be
transferred to a neighboring country. According to Ukrainian law, a person
is placed in the centre based on the administrative protocol of detention or
arrest protocol for committing an offense. Centers are subject to controls
and visits by the Ukrainian Prosecutor’s Office, IOM, the Commissioner for
Human Rights, representatives of NGOs and state authorities. This monitor-
ing are mostly initiated and financed by IOM. Cooperation between IOM
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and SBSU is carried out on the basis of an agreement on mutual cooperation
between IOM and the State Border Service of Ukraine.

Competences between the institutions are divided according to the
scheme that the State Migration Service of Ukraine carries out activities on
expulsion, voluntary return, identification of foreigners, readmission, while
the State Border Service of Ukraine carries out procedures against foreign-
ers who committed crimes. The procedure for detaining a foreigner includes
activities related to the preparation of relevant documents: the protocol of
detention of a person, instructions on rights of the person detained, con-
clusion of a protocol of questioning of a person, providing an interpreter,
notifying the public prosecutor (in case of the apprehension for longer than
3 hours) or diplomatic institution (with the exception for situations where
a person is applying for refugee status).

The Ukrainian legislation identifies three types of returns of foreigners:
voluntary returns, forced returns and forced expulsions.

The issue of voluntary return falls under competences of the State Mi-
gration Service of Ukraine, and involve foreigners who have exceeded the
period of stay on the territory of Ukraine and shall report the desire to
voluntarily leave the country. Decisions on voluntary return are issued for
a period of 6 to 60 days. Competence in realizing forced return has the
Commander-in-Chief of the Border Guard, a commanding officer of the
BG Regional Unit and the head of the Security Service. Forced returns ap-
ply to detainees who have violated Ukrainian law. The basis for the forced
return (within 30 days) is the Act on Foreigners. If there is a need for
organizing forced return under escort, it takes place at the expense of the
state treasury. The person receives a stamp in a passport that is a ban on
entry into the territory of Ukraine for a period of three years. In relation
to forced expulsions only a court has the power to take such a decision fol-
lowing an application by the commanding officer of the BG Regional Unit.
A court issues a decision for the time needed to organize the expulsion.
Such a person shall be transported to a centre run by the State Migration
Service of Ukraine. If within a one-year period no expulsion documents
are prepared the person is released from the centre.
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The State Migration Service of Ukraine has evolved a long way. In the
years 1993-2010 there were several executive bodies that dealt with migra-
tion. This resulted in the dispersion of competence, since there was no
single authority to coordinate all the activities on migration. In Decem-
ber 2010 administrative reforms were held, which led to the creation of
a central authority, the State Migration Service of Ukraine, which resulted
in a significant increase in the efficiency of services. SMSU competences
relate to:

1) matters of citizenship,

2) issuing migration permits,

3) issuing temporary and permanent residence permits,

4) labor migrations,

5) identification of foreigners,

6) readmission,

7) voluntary returns,

8) refugee status and other forms of international protection,

9) databases (establishment and maintenance),

10) creation of Migration Control Police.

SMSU organizational structure includes departments of: management,
finance, complaints, legal issues, international affairs, cooperation with citi-
zens, passport issues and citizenship, refugees and foreigners, information
technology. Department of Information Technology SMSU shall secure mi-
gration service and its bodies, develop, establish and operate telecommuni-
cation systems and introduce measures of information protection.

The main tasks are:

1) participation in the formation of state policy in the sphere of IT,

2) supervision of proper functioning of the SMSU information and

communication systems,

3) the introduction and use of information and its protection,

4) implementation of information activities,

5) development of new models of technical and information means,

6) verification of individuals, personal biometrics data,
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7) the establishment of the State System of Registration of Persons.

Ukraine already has some informational systems operating within the
competences of separate institutions, but the idea is to create a single general
system, which will unite all institutions. In addition to alphanumeric data
system will contain biometric data, and the users of the system will be the
Ministry of Internal Affairs, Ministry of Foreign Affairs, SMSU, which also
will serve as system administrator. This project is financed primarily from
the state budget and foreign institutions. This project will significantly im-
prove the process of identifying and readmission of persons. Referring to
the above, there yet remains the issue of migration service personnel to be
prepared for new tasks. The SMSU employs not only people prepared for
migration work but also teachers, psychologists, sociologists, social workers
and assistants. A concept was established for the Migration Control Police to
emerge from the strictly police ranks.

In order to facilitate the organizational changes a national plan of ac-
tions for legislative changes and initiatives aimed at establishing a new visa
regime was adopted, as well as creation of new security documents having
biometric features, and the creation of a centralized citizen identification sys-
tem. The draft document was submitted to the Verkhovna Rada of Ukraine,
which is to lead to its implementation into the national law of Ukraine.

SMSU pursues a number of different projects on migration and read-
mission, conducts consultations and dialogue with the parties in order to
create new or adapt existing readmission agreements, and other matters of
foreigners and refugees. It supports the reintegration of foreigners, realizes
returns of foreigners and stateless persons to their country of origin, works
on the creation of a central database, which would manage migration flows,
and works on the expansion of the network of centers for foreigners. Many
of the projects are implemented in cooperation with the IOM. Currently,
within the framework of SMSU operate two centers of temporary stay for
foreigners in Czernigow and Volyn regions.

Within the framework of legislative changes occurring in 2011 a new
law on refugees and persons in need of protection came into force and a new
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2020 action plan in the field of asylum was adopted. The annual number
of received applications for refugee status is approx. 2500. To this end, was
created the document “Concept of the State Migration Policy”, which involv-
ing matters related to information data bases, demographic and social con-
ditions of development, - legal and social protection of Ukrainian citizens
abroad, rights and freedoms, forms of protection, as well as compliance with
the law by the foreigners.

A major problem is the lack of a unified database of people registered in
Ukraine. Records of individuals are maintained in a paper form. Therefore,
the aim is to create an electronic database that would include all persons
registered on the territory of Ukraine. Applications for citizenship are now
accepted in the bodies of the migration service. Citizenship can be acquired
by people of Ukrainian origin. The Law on biometric documents is currently
being prepared. The passports are to be equipped with two biometric fea-
tures — fingerprints and a facial image of the person.

The “Concept of the State Migration Policy” is a strategic document not
defining the problem but diagnosing this problem. The demographic crisis,
ageing of the population, the outflow of labor force is of great importance
in the implementation of the migration policy of Ukraine. The authorities
responsible for carrying out migration policy are to develop relevant docu-
ments in this regard. Demographic strategies lie in the sphere of competence
of the Ministry of social policy. Ukraine should create a normative act regu-
lating the policy of personal outflow from Ukraine.

CONCLUSIONS

Referring to the abovementioned issues it should be noted that a few
years after the Readmission Agreements between the EC and Ukraine, the
Ukrainian side relatively smoothly implemented this agreement. Ukraine
accepted the vast majority of transferred persons, although the number of
migrants readmitted from the EU was relatively low. Despite the fact, that
the Implementing Protocol to the Agreement still has not been ratified, the
accelerated readmission procedure of persons apprehended within 48 hours
from the moment of illegal crossing of the state border (in the framework
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of which Ukraine accepts most of the readmitted persons) is implemented
smoothly and quickly. More problems occur with the standard procedure,
due to the lack of computerized databases in Ukraine.

The current development of the political situation in Ukraine does not
point to the possibility of a significant increase of people readmitted to this
country. There is a noticeable tendency of Ukrainians legalizing a long-term
stay in Poland due to visa facilitation and the possibility of undertaking legal
employment in Poland.

However, in case of a sharp deterioration of living conditions in Ukraine
caused by the socio-economic or political crisis, there might be more fre-
quent attempts to legalize stay in Poland based on a system of providing
international protection to foreigners on the territory of Poland.






THE IMPACT OF EU VISA POLICY
ON THE MOVEMENT OF PERSONS
BETWEEN POLAND AND UKRAINE!

STANISLAW DUBA]

Ten years ago Poland became a full member of the European Union,
and at the end of 2007 entered the Schengen area. From the perspective of
this decade, our country became economically stronger, culturally richer
- and generally gained much success. Poles have nowadays an unprece-
dented possibility to move freely within the territory of an integrated Eu-
rope, and they consciously enjoy it. Opening up to the west and south, we
cannot forget about our closest neighbors from the east, remembering the
words of John Paul II: “Europe has two lungs: one will never breathe freely, if
does not use both of them™. Therefore, for these years, Poland’s cooperation
with its eastern neighbors, in particular with Ukraine, constantly evolves
and takes on new meaning. This is particularly reflected in the eastern
Polish borderland (so called “eastern wall”), for the opening of the Euro-
pean space, with assumptions that it will be an opportunity for activation
and development of the poor outermost region of our country, however,

! While preparing analytical material used, among others, legal acts, available literature, statistical
data of Border Guards and the Ministry of Foreign Affairs. The added value constitutes the anal-
ysis of the suggested issues from the point of view of the citizens of Ukraine (in particular section
four of the paper). The works on the article have been completed before the dramatic development
of events in the east and south of Ukraine, hence problems of intense migratory movement caused
by the war are omitted. Currently, hopefully quite temporarily, the perspective of crossing borders
should be broadened by persons seeking international protection in Poland (visa not required),
but this issue has become actual only after completion of works on this article.

2 Favorite metaphor of John Paul II. See. Apostolic Letter of Pope John Paul II Euntes in mun-
dum (1988) on the occasion of the Millennium of the Baptism of Kievan Rus - cit. N. Davies,
Europa, Krakow 1999 p.1126.
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brought some disappointment - it became, despite numerous initiatives,
a major barrier for the flow of people and goods with our closest partner
in the east.

1. THE RULES GOVERNING THE MOVEMENT OF PERSONS
ACROSS THE POLISH-UKRAINIAN BORDER
AS AN EU EXTERNAL BORDER

Polish entry into the European Union and adoption of the Schengen
acquis had a crucial significance in terms of regulations related to the cross-
border movement of persons across Polish borders. The opening of the Eu-
ropean space created new opportunities for the development of our country,
but also brought the dangers of this openness. Along with the accession of
Poland to the EU, Poland’s eastern border has become at the same time a vi-
tal part of the Union border, which gave it a new meaning. Movement of
persons across Polish borders - the borders of the EU and the Schengen area
- is regulated by the Schengen Borders Code, which the Polish side and the
other States bound by the Schengen acquis, implemented with effect from
13 October 2006.° In terms of the crossing of the border between Poland
and Ukraine in personal traffic also maintains a bilateral agreement signed
on 30 July 2003 in Kiev, amended by relevant protocol prepared in Warsaw
on 30 November 2007.* In turn, crossing the Polish border under the lo-
cal border traffic regime generally is governed by the provisions of the new
Act of 12 December 2013 on Foreigners®, which replaced the amended on
1 January 2009 Act of 13 June 2003 on Foreigners.® Detailed rules are speci-

3 Regulation (EC) No 562/2006 of the European Parliament and of the Council of 15 March
2006 establishing a Community Code on the rules governing the movement of persons across
borders (Schengen Borders Code) - OJ L 105, 13.04.2006.

4 Agreement between the Government of the Republic of Poland and the Cabinet of Minis-
ters of Ukraine laying down rules of personal traffic - M.P. of 2003 No. 56, it. 878. Protocol
between the Government of the Republic of Poland and the Cabinet of Ministers of Ukraine
on amending the Agreement between the Government of the Republic of Poland and the
Cabinet of Ministers of Ukraine laying down rules of personal traffic, signed in Kiev on 30
July 2003 — M.P. of 2009 No. 37, it. 571.

5 Act of 12 December 2013 on Foreigners, Journal of Laws of 2013, it. 1650.

6 “Chapter 2a. Crossing the border under the local border traffic” of the Act of 13 June 2003
on Foreigners - Journal of Laws of 2006, No 234, it.1694 with further changes as amended by
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fied in each agreement on local (small) border traffic, concluded by Poland
with the neighboring country - including, in the analyzed period with
Ukraine, the provisions of a bilateral agreement signed on 28 March 2008
and entered into force on 1 July 2009.

The Schengen Border Code provides that the crossing of external bor-
ders is only allowed at crossings established for that purpose. The Code also
specifies exceptions when one is legally allowed to cross external borders out-
side border crossing points or fixed working hours®. All Member States shall
introduce penalties, in accordance with their national law, for the unauthor-
ized crossing of external border outside border crossing points or at times
other than the fixed opening hours. Those penalties shall be effective, propor-
tionate and dissuasive. In practice, most often these are financial penalties.’

In the framework of cross-border traffic with Ukraine land border move-
ment of people may be established in the following areas, having the character
of an international border crossing point (in alphabetical order): Dorohusk
(road and rail crossing), Hrebenne (road and rail crossing - from 04.07.2005
a railway crossing is closed until cancellation), Korczowa (road crossing),

the Act of 24 October 2008 amending the Act on Aliens Act and other acts - Journal of Laws
of 2008, No 216, it.1367.

7 Agreement between the Government of the Republic of Poland and the Cabinet of Ministers
of Ukraine on local border traffic signed in Kiev on 28 March 2008 along with Protocol signed in
‘Warsaw on 22 December 2008 - Journal of Laws of 2009, No 103, it. 858.

8 For example, on the border with Ukraine, the border can be crossed outside the public cross-
ing points during the annual European Days of Good Neighborhood. The decision in this re-
gard shall take chief border plenipotentiaries of Poland and Ukraine.

9 For example — who crosses or attempts to cross the border of Poland in violation of law is
committing an offense and is liable to a fine (Art. 49a of the Code of offenses — Journal of Laws
of 1971, No. 12 it. 114, as amended. One should also be aware that other forms are also a crime,
because who in violation of law crosses the boundaries of Poland using violence, threats, tricks
or in cooperation with others - is punishable by imprisonment up to 3 years. Who organizes
other persons crossing the border of the Republic of Poland in violation of law - is punishable
by imprisonment from 6 months to 8 years. who organizes others to cross the Polish border
against the rules - is punishable by imprisonment from 6 months to 8 years. Whoever in order
to gain financial or personal benefit, enables or facilitates another person staying on the ter-
ritory of the Republic of Poland in violation with law - is punishable by imprisonment from
3 months to 5 years — (art. 264 § 2 and 3 and art. 264a of the Criminal Code - Journal of Laws of
1997, No. 88 it.553 as amended. In turn, the sanctions imposed by other EU Member States in
accordance with national law see — Journal of Laws of EU C 018 of 24 January 2008.
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Kroscienko (road and rail crossing), Medyka (road, rail and pedestrian cross-
ing), Przemyél (rail crossing) and Zosin (road — pedristrian crossing)'. En-
couraging, however, is the fact, that in the near future it is planned to open
two already built new border crossings in Dothobyczéw and Budomierz, as
well as the fact, that the construction of up to seven new border crossing
points available for all travelers is taken into consideration''.

Each person crossing the external borders, must meet certain condi-
tions - in particular must carry a relevant documents and undergo the
procedure of border checks. These procedures are varied, depending on
whether they relate to persons enjoying the Community right to move or
third-country nationals, but all these procedures should be carried out
with full respect for the dignity of the human person. The rule is that all
persons shall be subject to a minimum check, whose main aim is to deter-
mine (confirm) their identities on the basis of the production or presenta-
tion of their travel documents.

“Such a minimum check shall consist of a rapid and straightforward veri-
fication, where appropriate by using technical devices and by consulting, in the
relevant databases, information exclusively on stolen, misappropriated, lost and
invalidated documents, of the validity of the document authorizing the legiti-
mate holder to cross the border and of the presence of signs of falsification or
counterfeiting. The minimum check, (...) shall be the rule for persons enjoying
the Community right of free movement...”?. In addition, in order to reduce the

10 Information from the BG.

11 In addition, working negotiations are also conducted aimed at establishing additional local
border crossings available for residents of Polish-Ukrainian border areas in the framework of lo-
cal border traffic regime. For details see. Transgraniczny przeplyw towaréw i 0séb w Unii Europe-
jskiej, A. Ku$, M. Kowerski (ed.), Lublin- Zamo$¢ 2012 pp. 330-331. Budomierz border crossing
point was opened on 2 December 2013. For details see http://www.bieszczadzki.strazgraniczna.
pl/?selart12=1#art1 [03.12.2013].

12 Art. 7 para.2 of Schengen Borders Code. However, on a non-systematic basis, when carrying
out minimum checks on persons enjoying the Community right of free movement, border
guards may consult national and European databases in order to ensure that such persons do
not represent a genuine, present and sufficiently serious threat to the internal security, public
policy, international relations of the Member States or a threat to the public health. For the
interesting analysis of the occurrence of movement of persons within the EU and the resulting
conclusion - see. eg. W. Stankiewicz, Swoboda przeptywu 0séb na terytorium Unii Europejsk-
iej, [in]: M. Golos, E. Olszewski (ed.), Politologia i Stosunki Migdzynarodowe. Od Wspélnot
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waiting times of persons enjoying the community right to free movement,
border crossing points have accordingly marked (adequately to the formulas
contained in Annex 3 to the Code) separate lanes designated for them®.
Third-country nationals (e.g. Ukraine) are obliged to submit to other
rules and procedures. They are therefore subject to thorough checks, both
at the entrance to the territory of the Member States (e.g. Poland) and at
the exit from this territory (naturally, entrance to the territory is treated as
a priority). According to art. 5 of the Code, the entry conditions for third-
country nationals (for stays not exceeding a three month period) shall be
the following: they are in possession of a valid travel document or docu-
ments authorizing them to cross the border; they are in possession of a valid
visa (except where they hold a valid residence permit)'* - as referred to in
para. 2 of this article; they justify the purpose and conditions of the intended
stay, and they have sufficient means of subsistence; they are not persons for
whom an alert has been issued in the SIS for the purposes of refusing en-
try; they are not considered to be a threat to public policy, internal security,
public health or the international relations of any of the Member States, in
particular where no alert has been issued in Member States’ national data
bases for the purposes of refusing entry on the same grounds.
Third-country nationals, who do not fulfill all the entry conditions, shall
be refused entry to the territory of the EU. The decision is made by the com-

Europejskich do Unii Europejskiej w 50.rocznice podpisania traktatow rzymskich, Chetm 2007
No 2, pp.137-153.

13 In addition, road crossings on the border with Ukraine (and other countries as well) have
separately isolated so called green corridors, which can be used by travelers not having any
goods to declare. It’s worth mentioning that this applies to all travelers - those exercising the
right for free movement as well as third country nationals.

14 This is reflected in Council Regulation (EC) No 539/2001 of 15 March 2001 listing the third
countries whose nationals must be in possession of visas when crossing the external borders and
those whose nationals are exempt from that requirement (OJ L 81 of 21 March 2001.). Lists of
the states are constantly analyzed and, depending on the development of the situation in interna-
tional relations periodically updated - see e.g. amendments of O] L 141 of 4 June 2005; OJ L 405
of 30 December 2006. In turn, the issue of residence permits is regulated by the Council Regu-
lation (EC) No 1030/2002 of 13 June 2002 laying down a uniform format for residence permits
for third-country nationals - OJ L 157 of 15 June 2002 as amended by Council Regulation (EC)
No 380/2008 of 18 April 2008 - OJ L 115 of 29 April 2008. For extended analysis of visa issues
see. e.g. S. Dubaj, A. Ku$, P. Witkowski Zasady i ograniczenia w przeplywie oséb i towaréw w Unii
Europejskiej, Zamo$¢ 2008 pp. 36-45.
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mander of the Border Guard Regional Unit under national law and has an
immediate effect®.

Despite the failure to meet certain conditions (one or more), third coun-
try nationals may exceptionally be allowed to enter the territory of a Mem-
ber State, when justified by humanitarian reasons, an important national
interest or international obligations. The right to entry can even be granted
in a situation, when the person is listed in the SIS for the purpose of refusing
entry. A Member State issuing an exceptional permit to enter is then obliged
to immediately inform other Member States about this fact.

As for the procedure of checks on entry of third country nationals, it
includes the following elements: 1) verification of the conditions governing
entry (as described above); 2) thorough scrutiny of the travel document for
signs of falsification or counterfeiting; 3) examination of the entry and exit
stamps on the travel document of the third-country national concerned (in
order to verify, that the person has not already exceeded the maximum dura-
tion of authorized stay in the territory of the Member States); 4) verification
regarding the point of departure and the destination of the third-country
national concerned and the purpose of the intended stay, checking if neces-
sary, the corresponding supporting documents'; 5) confirmation of pos-

15 Detailed rules governing refusal of entry are given in Annex 5 to the Code. The foreigner may
appeal the decision of the commanding officer of the BG Regional Unit of refusal to enter the
territory of the Republic of Poland to the Commander-in-chief of the Border Guard. An appeal
shall not cause implementation of the decision to refuse entry, since it is subject to immediate
execution. A foreigner whose appeal has not been accepted by the commanding officer of the
BG Regional Unit, may lodge a complaint to the Regional Administrative Court. The judgment
of the RAC is not subject to a cassation complaint to the Supreme Administrative Court (here-
inafter: SAC). The SAC does not consider complaints with respect to the authorization to cross
the border by a foreigner unless the foreigner resides legally in Poland. Refusal of entry means
that the foreigner does not enter the territory of the Republic of Poland, thus its complaint
cannot be resolved by the SAC - Supreme Administrative Court decision of 25 September 2001
- signature V SA 1548/00. A foreigner who has been refused the right to enter the territory of
the Republic of Poland, referring to the decision of the commanding officer of the BG Regional
Unit to higher courts, must assert its rights while being outside the territory of Poland.

16 A list of “supporting documents” which the border guard may request from the third-country
national in order to verify the fulfillment of the entry conditions is included in Annex I. These
can be e.g. invitations, entry tickets, enrolments to the list of participants, e.g. for journeys un-
dertaken for political, scientific, cultural, sports or religious events or other reasons.
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sessing the sufficient means of subsistence'’; 6) verification that the third-
country national concerned, his or her means of transport and the objects he
or she is transporting are not likely to jeopardize the public policy, internal
security, public health or international relations of any of the Member States.

Thorough checks on exit includes a mandatory verification that the
third-country national is in possession of a document which is valid for
crossing the border - also thorough scrutiny of the travel document for
signs of falsification or counterfeiting and verification that this person is not
likely to jeopardize the public policy, internal security, public health or in-
ternational relations of any of the Member States. In addition, this check can
include a visa check, verification that the person has not already exceeded
the maximum duration of authorized stay in the territory of the EU and
verification of the SIS and national data files (for persons and objects). Both
while entering and exiting, travel documents of third-country nationals are
subject to stamping (exceptions to this rule mentions art. 10 of the Code),
which at any time allows to set the date and place of crossing the border by
a third-country national. Travel documents for local border traffic are not
subject to stamping while crossing the border. In addition, in accordance
with the Schengen Borders Code, in justified cases, passengers may be sub-
jected to a thorough second line check, which is carried out in a different
place than the place of check of all people (so called First line)*.

17 In accordance with art. 5 para.3 and art. 34 para.l lit. ¢) of the Schengen Border Code, the
reference amounts required for the crossing of their external borders are fixed annually by the
national authorities. They are different for each Member State, and are evaluated according to
the length and purpose of the stay and by reference to the average cost of cheap food and ac-
commodation in a Member State (or the Member States concerned) multiplied by the number
of days of stay. The data for each EU Member State see. - O] C 247 of 13 October 2006. In Poland
see applicable from 1 January 2009 Regulation of the Ministry of Interior of 22 December 2008
on the means of subsistence which a foreigner should have while entering the territory of the
Republic of Poland and documents confirming the possibility of obtaining such means - OJ of
2008, No 235, it.1611.

18 This happens in the case of detention of a person as to whom there is reasonable suspicion
that he/she committed an offense; bringing to a service room in connection with a suspicion of
committing the offense; identification of objects at that may pose a security risk in international
traffic. This kind of controls are realized by the same-sex person and can be carried out in the
presence of a third person (witness) - at the request of the person subject to inspection.
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In specific situations, as a result of exceptional and unforeseen circum-
stances, border checks at external borders may be temporarily simplified
(decision on this matter is taken by the commanding officer of the BG Re-
gional Unit". The simplified control procedure applies to people personally
known to the border guard, and when the official knows that they are not
included in the SIS and national databases and possess valid documents au-
thorizing them to cross the border. In practice, this applies only to persons
who frequently cross the border at the same crossing point.
It should be stressed that the Schengen Borders Code also includes spe-
cial rules for border checks of certain categories of persons, such as heads
of state and members of their delegations, pilots and other crew members,
seamen, holders of diplomatic, official or service passports and members of
international organizations, cross-border workers and minors®.
The statistics below shows the flow of people across the Polish-Ukrai-
nian border*":
- 2010 - 13035,4 thousand (including 8856 thousand foreigners and
4179,4 thousand Poles; in the framework of Local Border Traffic -
3596,4 just foreigners, Poles did not benefit from LBT regime)

- 2011 - 13870,5 thousand (including 10599,7 thousand foreigners
and 3270,8 thousand Poles; in the framework of Local Border Traffic
- 5041,6 just foreigners, Poles did not benefit from LBT regime)

- 2012 - 15039,7 thousand (including 12432,1 thousand foreigners
and 2607,6 thousand Poles; in the framework of Local Border Traffic
- 5969,5 just foreigners, Poles did not benefit from LBT regime)

- First half of 2013 - 7594,3 thousand (including 6467,4 thousand

foreigners and 1126,9 thousand Poles; in the framework of Local

19 Tt is believed that this exceptional and unforeseen circumstances appear in the situation
where unforeseeable events lead to traffic of such intensity that it causes excessive waiting time
at the border crossings, and all the resources in terms of staff, facilities and organization have
been exhausted. The priority of detailed controls is directed to checks at entry to the EU.

20 C.f. art. 19 and Annex VII to the Schengen Border Code.

21 Based on: Ruch graniczny oraz przeplyw towaréw i ustug na zewnetrznej granicy Unii Eu-
ropejskiej na terenie Polski w 2012 r., Warsaw — Rzeszow 2013 p.66. Data for the first half of
2013 - www.strazgraniczna.pl [17.10.2013]



THE IMPACT OF EU VISA POLICY ON THE MOVEMENT OF PERSONS

Border Traffic - 3348,9 just foreigners, Poles did not benefit from
LBT regime).

2. THE EU VISA REGIME TOWARDS UKRAINE

Poland, joining the European Union was obliged to introduce a visa re-
quirement for their neighbors who have remained outside the Union. Visas
for Ukrainian citizens were introduced on 1 October 2003 while terminating
earlier (in May 2003) an agreement on simplified border traffic’.

The decisive factor was the need of loyal adherence to common EU ar-
rangements, as well as concern for the safety of Polish citizens. The confir-
mation of this thesis was widely publicized in the media concerning fre-
quent violations of the state border by migrants®. The introduction of visas
for Poland’s closest neighbors on the east, especially for Ukrainian citizens
was a huge shock: Ukrainians took it with disbelief, as though Poland was
seen as a friend of Ukraine and even as an advocate of the country in its
relations with Brussels. Loading Ukrainians with visa obligation was even

22 On the basis of art. 22 para. 1 in conjunction with art. 15 para. 1 of the Act of 14 April 2000
on international agreements - OJ No. 39 it. 443 Council of Ministers (with regard to Resolution
No. 86/2002 of 10 May 2002) at the request of the Minister of Foreign Affairs consented to the
termination of the Agreement between the Government of the Polish People’s Republic and
the Government of the USSR on the simplified procedure of crossing the state border by the
citizens living in border areas, signed in Moscow on 14 May 1985 - O] of 1986 No. 24 it. 115 and
authorized the Minister of Foreign Affairs to make the appropriate notifications. Denouncing
notes have been transferred on 24 May 2002 to the embassies of Ukraine, Belarus and Russia in
Warsaw stating that the agreement expires one year after its termination — on 24 May 2003. In
the public perception, the unilateral termination by Poland of agreement on simplified border
traffic, did not win supporters for our country on the eastern border. For more see. S. Dubaj,
Transgraniczny przeplyw oséb w Unii Europejskiej — doswiadczenia Polski w latach 2004-2009
[in] Polska w strukturach Unii Europejskiej. Doswiadczenia. Oczekiwania. Wyzwania, Marcze-
wska, M. Rytko (ed.), Lublin UMCS 2010, pp.173-197.

23 Referring to the statistics, Polish-Ukrainian border was then the most endangered section of
EU land border in terms of illegal migration - M. Dominiak, S. Dubaj, Przestepczos¢ graniczna
zagrozeniem bezpieczeristwa i porzgdku publicznego — wybrane aspekty praktyczne na przykladzie
Nadbuzariskiego Oddziatu Strazy Granicznej [in:] Otwarcie granic rynku a perspektywa BYC
I MIEC cztowieka oraz narodu, A. Kus, P. Witkowski (ed.), Lublin KUL 2006 pp.97-110.
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more difficult to accept, since Ukraine unilaterally abolished (on 1 Septem-
ber 2005) visa obligation to citizens of all EU states*.

Over the last nearly 10 years the situation on the border has changed
dramatically, the risk of illegal migration on the Polish-Ukrainian border
nowadays is very small, and occasional®. Nevertheless the visa requirement
for citizens of Ukraine is still maintained. This raises many unpleasant situ-
ations, even tensions in Polish-Ukrainian relations. Despite the substantial
progressive liberalization of the visa policy of the EU and Poland towards
Ukraine®, visas are the litmus test of inter-state relations, having a very
negative impact on overall good neighborly relations. The expectations of
Ukrainians are clear - the visa requirement should be abolished. They sup-
port themselves with the thesis that if one says that Polish and Ukrainian
are “two brothers”, then why do not we trust each other? According to the
author, you cannot talk here about the lack of good will on Polish side. This
is certainly dictated by caution on the part of our country, which first of all

24 YKA3 IIPE3UJIEHTA YKPATHM IIpo BcTaHOB/IEHHS 6€3Bi30BOTO PEXNMY VIS TPOMafAH
mepxaB - uneHiB €spomnericbkoro Corosy,llIBeriiapcbkoi Kondeneparnii ta Kuasiscrsa
Nixrenurreits, JokymeHt 1131/2005 Bix 26.07.2005 - http://zakon4.rada.gov.ua/laws/show/
1131/2005 [18.10.2013 r.]. In response to Kiev’s actions were immediately abolished fees for
national visas for Ukrainians by the Czech Republic, Slovakia and Lithuania.

25 Most exposed to the risk of illegal migration is the Ukrainian-Slovak border, which makes
about 40% of all detentions on the eastern border of the EU - M. Jaroszewicz, Niemozliwe
uczyni¢ mozliwym. Perspektywy ruchu bezwizowego pomiedzy UE a Wschodnimi Partnera-
mi, Warsaw OSW 2012 p.14. “Ukraine’s image in Europe worsened after the publication in early
May 2011 report of Europol, in which it was defined as a state that has become one of the main
trafficking routes to Europe and where organized crime is growing the fastest. In conclusion it
was stated, that the possible introduction of visa-free regime with Ukraine would lead to in-
creased activity of the Ukrainian criminal groups in Europe and the growth of trafficking...” - T.
Vogel, Ukraine slums Europol visa comments cit: P. Bajda, Stosunki UE-Ukraina - stan obecny
i perspektywy na przysztosc, 29.12.2011, http://www.omp.org.pl/artykul.php?artykul=254, [ac-
cess: 24.05.2013].

26 See. agreement between the European Community and Ukraine of 18 June 2007 on the
facilitation of the issuance of visas (entered into force on 01.01.2008) — OJ L 332 of 18.12.2007
and the agreement of 23 July 2012 between the European Union and Ukraine amending the
Agreement between the European Community and Ukraine on the facilitation of issuance
of visas (entered into force 01.07.2013) — OJ L 168 of 06.20.2013; The Action Plan towards
visa liberalisation for Ukraine adopted by the European Parliament on 22.11.2010; also -
Parlament upraszcza procedury wizowe dla Ukrainy i Moldawii, Plenary Session 18.04.2013
- www.europarl.europa.eu/news/pl/headlines/ content/20130416STO07364/ [24.05.2013].
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has to have in mind liabilities to the Union as a community of states. In ful-
filling EU obligations, Poland is trying to alleviate the visa regime towards
Ukrainians. Examples can be multiplied: increasing the number of consul-
ates and their staffing; the abolition of fees for national visas¥; introduction
of a possibility of obtaining a visa through visa centers created - particularly
useful in distant areas where there is no nearby Polish consular representa-
tion; implementing the principles of visa-free local border traffic.

Currently, the general rules for the issue of visas in the EU Member
States are regulated by the Regulation (EC) No 810/2009 of the European
Parliament and of the Council of 13 July 2009 establishing a Community
Code on Visas (Visa Code), which entered into force on 5 October 2009 and
is implemented since 5 April 2010%. This document consists of 58 articles
contained in six sections: I - general provisions (art. 1-2); IT - airport transit
visa (art. 3); III - procedures and conditions for issuing visas (art. 4-36);
IV -administrative management and organization (art. 37-47); V - Local
Schengen cooperation (art. 48); VI - final provisions (art. 49-58). Thirteen
annexes constitute an integral part of the Code.

The Regulation on Union Code on Visas seeks to include in one docu-
ment (alike the Schengen Border Code) all regulations on the issuance of
short-stay and transit visas and the decisions related to refusal, extension,
cancellation, revocation and shortening of the period of validity of visas is-
sued. It was developed based on the assumption that a common visa policy
is one of the cornerstones for building a common area without internal bor-
der controls. Through consolidating and harmonizing the procedures and
conditions for issuing visas, improvement of the transparency and clarity
of the current law, it is intended to provide a clear legal status of visa policy
instruments (so far scattered acts are mostly annexes to the unified Code),
and hence its harmonization, guaranteeing equal treatment of all visa ap-
plicants. A kind of supplement to the Visa Code is the implementation of
consultation procedures (when issuing visas) with the central authorities of

27 Agreement between the Government of the Republic of Poland and the Cabinet of Ministers
of Ukraine on the abolition of fees for issuing national visas, signed in Przemysl on 6 June 2012
- MP of 2012 it. 643.

28 OJ L 243 of 15.09.2009.
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countries subject to this procedure by means of specially created for this
purpose Visa Information System?.

A very important element in shaping a common visa policy are the
agreed by the Member States common lists of third countries whose nation-
als must be in possession of visas when crossing the external borders (the
so-called “black list” or “negative list”) and those whose nationals are ex-
empt from this obligation - for stays of up to three months (so-called “white
list” or “positive list”). Such lists are listed as annexes (Annex I -d a negative
list and Annex II - positive list) to the EU regulatory framework — Council
Regulation No 539/2001 of 15 March 2001*°. The determination of those
third countries whose nationals are subject to visa requirement, and those
exempt from it, is done by a considered individual assessment of a variety of
criteria relating inter alia to irregular immigration, public policy and public
security and the EU’s relations with third countries, including the effects of
regional coherence and reciprocity.

Third-country nationals, who are legally residing in the territory of
one Member State and want to enter another Member State and, therefore,
must have a visa, apply for this document at the consulate of the destination
country. Depending on the adopted division criterion, one can distinguish
several types of visas and documents having the same value for travel as
visa®’. An important step towards the harmonization of visa policy was the
introduction of a uniform format for visa application. It is essential that the

2 The legal basis for the establishment of this system is the Council Decision 2004/512/EC
of 8 June 2004 establishing the Visa Information System (VIS) - OJ L 213 of 15.06.2004. This
Regulation also defines the purpose of the VIS, its functions and associated responsibilities,
conditions and procedures for the exchange of data between Member States on applications
for short-stay visas and related decisions, including the decision on annulment, revocation or
extension the visa, in order to facilitate the examination of such applications and the related
decisions. This act must be interpreted inseparably with the provisions of the Regulation (EC)
No 767/2008 of the European Parliament and of the Council of 9 July 2008 concerning the Visa
Information System (VIS) and the exchange of data between Member States on short-stay visas
(VIS Regulation) - OJ L 218 of 13.8.2008.

30 OJ L 81 0f 21.03.2001. These lists are constantly analyzed and, depending on developments in
international relations periodically updated.

*! For more see. e.g Ku$ A, Kowerski M. (ed.) Transgraniczny przeplyw towaréw i 0séb w Unii
Europejskiej, p. 275-276.
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uniform format for visas contains all the necessary information and meets
high technical standards, as regards to safeguards against counterfeiting and
falsification. It is also designed so that it can be used by all Member States
and is recognizable thanks to security features which are visible to the naked
eye*. Visas issued by the Member States have a uniform format (sticker),
which after filling is placed in the travel document or on separate sheets for
affixing a visa (art. 27-29 of the Code).

The Visa Code distinguishes and defines precisely the following three

kinds®:

1) uniform visa (means a visa, which allows the movement, transit and
stay on the entire territory of Member States within a maximum of
three months in any six-month period from the date of first entry
into the territory of the Member States*; in order to improve the
control authorities actions at the border; defining this category of
visa the letters “C” is used with the annotation numbers denoting
“the purpose of entry”; issuing this visa is regulated by art. 24 of the
Visa Code);

2) visas with limited territorial validity (means a visa, valid up to as
uniform visa, but valid for the territory of one or more Member

32 Details in this regard are contained in the Council Regulation (EC) No 1683/95 of 29 May
1995 laying down a uniform format for visas - OJ L 164 of 14.07.1995. This Regulation lays
down only specifications not being confidential, complemented by further specifications, and
which must remain secret (they cannot, therefore, be published) to prevent counterfeiting and
falsification and which may not include personal data or references to them. Powers to adopt
further specifications has the European Commission. They are available only to bodies desig-
nated by the Member States as responsible for printing and to persons authorized by a Member
State or the Commission. Each Member State shall designate one body having responsibility for
printing visas and also gives its name to the Commission and other Member States. In Poland
this role is played by the State Security Printing Company. For more information see. S. Dubaj,
A. Ku$, P. Witkowski, Zasady i ograniczenia.... p. 42. It should also be noted that since 2002
residence permits issued by Member States under their domestic law must also be issued in
a uniform format. This provides for the provisions of Council Regulation (EC) No 1030/2002 of
13 June 2002 - OJ L 157 of 15.06.2002 as amended OJ L 115 of 29.04.2008.

33 Existing types of visas and comprehensive analysis of the visa issues in the EU before the
entry into force of the Community Code on Visas — see S. Dubai, A. Kus, P. Witkowski, Zasady
i ograniczenia..., pp. 37-39, 42-45.

34 A stay longer than three months requires a type “D” national visa or residence document of
one of the Member States, as referred to in the further part of this subsection.
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States but not all Member States, but under the condition that agree
to it; to define it is also used letters “C appended with the interna-
tional symbol of the State in whose territory it is valid, for instance
“AT” for the territory of Austria, “PL” for Poland or other way to
check the validity of territorial restrictions — details in this regard
are contained in Annex VII to the Visa Code and its issuance regu-
lates art. 25);

3) airport transit visa (means a visa valid for transit through the inter-
national transit areas of one or more airports of the Member States™;
for people frequently or regularly engaged in transit valid for a max-
imum of six montbhs; is issued to citizens of third countries included
in the common list - details contains Annex IV to the Visa Code,
which is updated on a regular basis by the European Commission at
the request of Member States®; this visa has a symbol “A”; the issu-
ance is governed by art. 26).

As mentioned above, the stay (over three months) of foreigners from
third countries subject to the visa requirement - e.g. the citizens of Ukraine
in Poland* - is connected with the need to receive either a type “D” national
visa or a residence document of one of the Member States (in Poland it is
a residence card). Polish visa policy and its specific regulations are stem-
ming directly from membership of our country in the EU and is determined
by the applicable EU legislation. The problem of issuing visas to foreigners
is regulated, in particular in Chapter IV (“Visas™: art. 58-97) of the Act on

35 Zone such as “closed for access to the inside but open to the outside” designates an area
situated in the territory of a Member State, extending between the deck of the aircraft and the
position of border control points, which includes the plate and the area of airports. Developed
an interesting interpretation of these concepts - see. I. Wrébel, op. cit., p.121. The definition of
this zone in Polish national law, see the Act of 13 June 2003 on Foreigners.

36 Currently the list mentions citizens of 12 countries: Afghanistan, Bangladesh, Democratic
Republic of the Congo, Eritrea, Ethiopia, Ghana, Iran, Iraq, Nigeria, Pakistan, Somalia, Sri Lan-
ka. This does not apply to citizens of Ukraine.

37 The new visa facilitation agreement between the EU and Ukraine from 23.07.2012 Although
extends visa-free travel for Ukrainian citizens holding biometric service passports, but this pro-
vision will come into force only with the start of issuing biometric passports in Ukraine - OJ
L 168 of 06.20.2013.
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Aliens and issued implementing acts*. Generally speaking, Poland issues
type C* and type “A” visas strictly according to the rules of the Community
Code on Visas. Long-term visas (stay over three months), marked with the
letter “D” are issued to foreigners from third countries in accordance with
Polish national law. According to the current practice of all Member States,
these visas are issued in the form of a uniform format for visas as defined
in Council Regulation (EC) No 1683/95, and are completed in accordance
with the relevant provisions of Annex VII to the Community Code on Visas.
The period of validity of type “D” visas does not exceed a one year period.
If Poland allows the foreigner to stay for a period of more than one year,
long-term visa shall be replaced (before the expiry of validity) by a residence
permit. A foreigner holding a long-term visa is entitled to travel to other
Member States for three months in any six-month period, under the same
conditions as the holder of a residence permit. Third-country nationals who
do not meet all the conditions but hold a long-term visa of another Member
State shall be permitted to enter the territory of other Member States for
transit purposes so that they may reach the territory of the Member State
which issued the long-term visa, unless their names are on the national list
of alerts of the Member State whose external borders they are seeking to
cross and the alert is accompanied by instructions to refuse entry or transit®.

38 In particular, see - Regulation of the Minister of Internal Affairs and Administration of 22
April 2011 on visas for foreigners (entered into force on 31.05.2011) - Journal of Laws of 2011.
No. 99 it. 579; Regulation of the Minister of Foreign Affairs of 17 March 2011 on visas and
documents confirming the function of heads and members of diplomatic missions, heads of
consular posts and members of consular staff of foreign countries and other persons assimilated
to them in terms of privileges and immunities under the laws, agreements or commonly estab-
lished international practice, as well as the status of members of their families, entitling to enter
and stay in the territory of the Republic of Poland (entered into force on 04.04.2011) - Journal
of Laws of 2011 No. 71 it.378; Regulation of the Minister of Foreign Affairs of 5 December 2007
amending the regulation on consular fees (entered into force on 21.12.2007) - Journal of Laws
of 2007 No. 233 it.1718. The current format for visas (see Annex 1 to the abovementioned Reg-
ulation of the Minister of Internal Affairs and Administration of 22 April 2011) is valid from the
day of our accession to the EU, from 1 May 2004 and fully meets the requirements of Council
Regulation (EC) No 1683/95 of 29 May 1995 laying down a uniform format for this document.
The visa sticker is printed on special paper by the National Security Printing Company.

39 Regulation (EU) No 265/2010 of the European Parliament and of the Council of 25 March
2010 amending the Convention Implementing the Schengen Agreement and Regulation (EC)

73



74

RETURN MIGRATION: THEORY AND PRACTICE

While crossing the external borders BG officers are obliged to pay spe-
cial attention to compliance of destination declared by a foreigner in the
process of applying for a visa and during the crossing of borders. Currently,
the following symbolic marking of the purpose of issue*’ for Schengen visas
(“C”) and national visas (“D”), which are placed on the visa sticker (in the
line “remarks”): ,,01” - tourism visa; ,2” - visiting family or friends; ,,3” -
participation in sport events; “4” — for business purpose; “5” — for the work
purpose in a period not exceeding six months over the next 12 months on
the basis of a statement of intention to employ a foreigner registered in the
district labor office; “6” — when the visa is issued for the work purpose on the
basis of documents other than those referred to in art. 60 para. 1 p. 5 of the
Act; “7” - participation in conferences, cultural events; ,,8” - for the purpose
of carrying out the duties by the representatives of the authority of a foreign
state or an international organization; “9” - in order to undertake studies of
first degree, second degree or uniform master studies, as well as third degree
studies; “10” - for the purpose of vocational training; “11” - for the purpose
of education or training other than those referred to in art. 60 para. 1 p. 9
and 10 of the Act; “12” - for the teaching purpose; ,,13” - for the purposes
of conducting scientific research or development; “14” - for the purpose of
treatment; “15” - for the purpose of reunification with a national of a Mem-
ber State of the European Union, the Member States of the European Free
Trade Association (EFTA) - a party to the Agreement on the European Eco-
nomic Area or the Swiss Confederation or being with him; “16” - for the
purpose of participation in the cultural or educational exchange, humanitar-
ian aid program or summer jobs program, and if the program is governed
by an international agreement a party to which Poland, the visa sticker shall
also include the name of the program; “17” - for the purpose to arrive to the
territory of Poland as a family member of the repatriate; “18” - for the pur-
pose of exercising rights deriving from possessing the Pole’s Card; “19” - for
the repatriation purpose; “20” — in order to use temporary protection; “21”

No 562/2006 as regards movement of persons with a long-stay visa — OJ L 85 of 31.3.2010.
40 Cf. Regulation of the Minister of Internal Affairs of 5 May 2014 on visas for foreigners (Jour-
nal of Laws of 2014 it. 592).
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- for humanitarian reasons, state interest or international obligations; “22”
— for the purpose of temporary residence permits for family reunification;
“23” — for a purpose other than specified in art. 60 para. 1 p. 1-24 of the Act.
Unfortunately, in everyday life the BG officers quite often deny a citizen
of Ukraine the right to enter due to “different purpose of entry than declared
when applying for a visa”. Apart from extreme cases, when e.g. the holder of
a tourist visa (“D-01”) attempts to enter for commercial or announces he’s
going to work (should then possess a type “D” visa with a different symbol
than “017), argued may be the case if the holder of the visa issued for edu-
cational or research purposes has right to enter Poland to do shopping or
participate in a sporting event. Imperfections of Polish law in this area often
hinder the lives of citizens of Ukraine - and conversations with citizens of
Ukraine show, that these are not individual cases. According to the available
statistics of the BG, annually this situation applies to thousands of foreign-
ers, for instance in 2011 22 047 people were not allowed entry into Poland,
in 2010 - 23 521 in 2009 - 26 889 (In total over the years 2009-2011 72,457
foreigners from third countries were returned from the border). Half of
them were returned because of lack of a valid visa or residence permit, while
another 40% did not have appropriate documentation justifying the purpose
and conditions of stay. The largest number of refusals to enter the territory
of Poland in the analyzed three years were issued to citizens of Ukraine -
35 339, citizens of Belarus — 13 787, Georgia — 10812 and Russia — 9557.
The urgent talks and negotiations (with the Ukrainian side first and
then at the EU level) also requires the issue of changes in the possibility
of crossing the border and staying in Poland within the framework of lo-
cal border traffic of citizens of Ukraine wishing to undertake studies in
Polish universities located in the border zone e.g. in Chelm, Jarostaw and
Przemy$l. At the moment, the existing law does not allow this*, and yet
at the stage of the adoption of Regulation No 1931/2006 the rapporteur

41 Regulation (EC) No 1931/2006 of the European Parliament and of the Council of 20 De-
cember 2006 laying down rules on local border traffic at the external land borders of the
Member States and amending the provisions of the Schengen Convention — OJ L 405/1 of
30.12.2006; Agreement between the Government of the Republic of Poland and the Cabinet
of Ministers of Ukraine on local border traffic...op. cit.
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to the European Parliament mentioned the use of local border traffic for
academic reasons*. The information provided by the potentially inter-
ested persons themselves (numerous discussions of author with students
of WSSMiKS in Chelm, Ukrainian citizens permanently residing in the
border area of Ukraine) shows that interest in such a facilitated possibility
of residence may be quite significant. It is also a very important issue in
the situation of deepening demographic decline in the EU and especially
in Poland while seeking students from outside the EU.

3. POLISH CONSULAR OFFICES AND VISA OUTSOURCING
IN UKRAINE

Ukraine*® covers an area of over 600 thousand km? being almost twice
as much as Poland and having a population of almost 10 million inhabit-
ants more than our country, administratively divided into 24 oblasts (the
equivalent of Polish voivodeship), two cities with special status (Kiev and
Sevastopol) and one autonomous republic (Crimea). In terms of consular
support Poland in Ukraine is represented by seven offices: Consular Section
of the Polish Embassy in Kiev and six consulates general — in Lviv, Lutsk,
Vinnitsa, Kharkov, Odessa and Sevastopol*. Individual consular districts
are covering:

- Consular Section of the Polish Embassy in Kiev: the city of Kiev,

Kiev-, Chernihiv-, Cherkasy- and Kirovohrad Oblasts;

42 p 50 of the opinion.

43 On 24 August 1991 Verkhovna Rada of the Ukrainian SSR adopted the Act of Independence of
Ukraine, which proclaimed full independence of Ukraine. The answer to this fact was the state-
ment by Minister of Foreign Affairs Krzysztof Skubiszewski of 26 August 1991, which provided
favorable position of Poland to Ukrainian aspirations for independence and underlined the inal-
ienable right of a country to freely determine their internal and external positions. On 4 January
1992 the two countries have established diplomatic relations and on 18 May 1992 presidents
L. Walesa and L. Kravchuk signed the Treaty on good neighborhood, friendship and cooperation
- Journal of Laws of 1993 No. 125, it. 573.

44 The bilateral consular relations are governed in particular by Consular Convention between
the Republic of Poland and Ukraine signed in Warsaw on 8 September 1991 (entered into force
on 20.01.1994) - Journal of Laws of 1994 No. 60 it. 248. Moreover, in cases not covered by this
convention, the provisions of the Vienna Convention of 24 April 1963 on Consular Relations
apply - Journal of Laws of 1982 No. 13 it. 99.
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- Consulate General of Poland in Lviv: Lviv-, Ternopil-, Zakarpattia-,
Iwano-Frankivsk- and Chernivtsi Oblasts;

- Consulate General of Poland in Lutsk: Volyn- and Rivne Oblasts;

- Consulate General of Poland in Vinnitsa: Vinnytsia-, Khmelnytskyi-
and Zhytomyr Oblasts;

- Consulate General of Poland in Kharkiv: circuit Kharkiv-, Sumy-,
Poltava-, Dnipropetrovsk-, Donetsk- and Luhansk Oblasts;

- Consulate General of Poland in Odessa: Odessa-, Mykolaiv and
Kherson Oblasts;

- Consulate General of Poland in Sevastopol: the city of Sevastopol
and the Autonomous Republic of Crimea.

The oldest (apart from the one in Kiev) are consulates in Kharkiv and
Lviv, which were created back in 1994. Consulate in Kharkiv was established
as a completely new one, while the consulate in Lviv took over the base of
the contemporary Polish Consular Agency in this city. Currently consulate
in Lviv, due to the largest occupancy duties, is housed in two offices op-
erating close to each other. Chronologically looking, in 2003 were created
Consulates General of Poland in Lutsk and Odessa, what was related to the
introduction on 1 October 2003 the visa requirement for citizens of Ukraine,
dictated by the Polish accession to the European Union on 1 May 2004. In
turn, in 2010 was created Consulate General in Vinnitsa, and in 2011 - in
Sevastopol. In 2013 was planned the establishment of another Consulate
General - in Donetsk, the fourth largest city in Ukraine, but the unstable
situation in Ukraine makes the implementation of these plans in the near
future quite doubtful, despite already purchased building and necessary
equipment®. Consular office in Donetsk was to relieve consulate in Kharkov,
which so far includes six oblasts.

45 So far, in the Donetsk region there was a possibility to receive a visa to Greece and the Czech
Republic. Consulate of the Czech Republic, in consultation with France and Belgium also is-
sues visas to these countries. This year it is also planned to open the consulate of Germany.
For more see B JJoneyke moxHno 6ydem nonyuumo susy 6 Iepmanuto u Ionvusy, http://www.
unian.net/news/539585-v-donetske-mojno-budet-poluchit-vizu-v-germaniyu-i-polshu.html
[17.10.2013]
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The report prepared by the Ministry of Foreign Affairs states, that
“..in 2012 Polish consular service successfully continued the implementation
of friendly policy for issuing visas to citizens of Polish eastern neighbors. This
applied both to adapting visa practices to the changing needs and improving
the efficiency of the visa process, as well as extending the legal base creating
new tools and mechanisms for the extension of passenger traffic. This was ac-
companied by measures aimed at preventing illegal visa mediations increasing
the costs of obtaining a visa, distorting the idea of implemented visa facilita-
tions and discrediting the image of consular service and the results of so called
smart visa policy towards the East. In terms of visa procedures, actions focused
on further increasing in number of visas issued on the basis of set out in the
Community Code on Visas principle of bona fide, with a validity of 1-5 years;
facilitating the submission of visa application by the accredited travel agencies
operating in the field of organized tourism by deviating from the territoriality
requirement for offices use eVouchers, as well as the possibility of obtaining
accreditation by the agency in every consular office (regardless of the place
of establishment of the travel agency); expanding the use of visa outsourcing
for handling passenger traffic, allowing to increase the global visa capacity of
consular offices..”™ .

The authors of the report emphasize that such a policy fosters the cre-
ation of pro-European societies of countries in Eastern Europe and corre-
sponds to the interests of Poland and consular service tasks are an integral
part of the delivery mechanism of our country’s foreign policy towards its
eastern neighbors. It is worth noting that the effectiveness of the activities
in the area of visas carried out by the Polish consular service has allowed to
increase in 2012 the total number of visas issued in Polish consular offices to
1 350 591 visas (an increase of 15% compared with 2011). Most visas (con-
sistently for several years) issued consulates in Ukraine, Belarus and Russia,
a total of 1,257 mln. (Growth 16%), which represents over 90% of all visas
issued by Poland worldwide. In Ukraine, most of visas issued consulates in Lviv
- 334973, Lutsk — 96 745 and Kiev - 88 966. In turn, in 2011 Polish consular

46 Raport polskiej stuzby konsularnej za 2012 rok, the Ministry of Foreign Affairs, Consular
Department, Warsaw, June 2013, pp. 17-18.
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offices in Ukraine issued 572 037 visas, including Lviv - 286 588, Lutsk — 115
207 and Kiev - 66 875. It is worth noting that since December 2011 in Lviv
and Volyn consular district for Ukrainian citizens with permanent residence
in one of those two circles were introduced visas specifying the purpose of
a trip as a ‘shopping” trip, immediately gaining big interest*.

Obtaining presented results was possible, among others, thanks to
offloading consular posts of the obligations arising from the collection of
applications as a result of the introduction of the visa outsourcing®.

The decision to introduce (in August 2011) mediation mechanism in
Ukraine®in collecting applications using external service providers, so
called outsourcing has a strategic basis and was considered the most optimal
solution to improve the functioning of Polish consular service in the visa
sphere. Citizens of Ukraine and citizens of other countries having settled
stay on Ukrainian territory may apply for a visa outside the consular office,
in Centers for Collection Visa Applications (Visa Centers), conducted by the
company VES Global*. In Ukraine Visa Centers arose in 14 cities: Kharkiv,
Khmelnitskyi, Donetsk, Dnipropetrovsk, Ivano-Frankivsk, Kiev, Lviv, Lutsk,
Odessa, Rivne, Sevastopol, Ternopil, Vinnytsia and Zhytomyr.

The consular report for 2012 shows that visa outsourcing in Ukraine
works very well. VES Global has taken over 80% of all visa applications. An
extensive network allows access to visa services without having to travel
often large distances to the consular offices. At the same waiting time for

47 Raport polskiej stuzby konsularnej za 2011 rok, the Ministry of Foreign Affairs, Consular
Department, Warsaw, April 2012 p. 21. Interesting data on travels from Ukraine to Poland for
the purpose of shopping see. Ruch graniczny oraz przeplyw towaréw i ustug na zewnetrznej
granicy Unii Europejskiej na terenie Polski w 2012 r., Warsaw - Rzeszow 2013, passim.

48 Legal basis for the government to establish cooperation with an external service provider is
art. 40 of the Community Code on Visas — O] L 243 of 15.09.2009. In turn, the new visa facil-
itation agreement between the EU and Ukraine of 23.07.2012 formally sanctioned the use of
outsourcing companies services — OJ L 168 of 06.20.2013.

49 Polish consular offices use visa outsourcing also in Russia and Turkey.

50 The company VES Global was selected to carry out Polish Visa Centers in a tender proce-
dure. It operates in the visa outsourcing market since 2001 offering its services in 38 countries.
In Ukraine this company cooperates with 14 EU Member States. VFS Global charges a fee of 20
euros for its services. This fee is independent of the fees charged by consulates for processing
visa applications. More about VFS Global - http://www.vfsglobal.com [17.10.2013].
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obtaining a visa was shortened. As a result, in many cases the actual cost
of the trips to Poland decreased. The real benefit for consular services (due
to outsourcing) rely on increasing the visa bandwidth of consulates, which
generally transfers into far greater number of visas issued.

Critical comments related to outsourcing expresses PhD Joanna Fomina
from Stefan Batory Foundation - acting, among others, as a coordinator of
the project “Eastern Partnership Visa Liberalisation Index”. The allegations
concern limiting the contact with the consul, poor knowledge of visa regula-
tions by employees of visa centers and the imposition of specific companies
providing banking and insurance services. She also emphasizes that .. the
Visa Centers are clearly needed in towns distant from the consulates, but the
Ministry of Foreign Affairs should rather provide appropriate funds for the con-
sulates, rather than rely on outsourcing system..”™".

Opinions of Ukrainian citizens are extremely divided. As indicated the
student of WSSMiKS in Chetm from Ternopil “..I am very happy that I have
the possibility to receive visa in my city. I do not have to travel 200 km. to Lviv
twice. Despite I have to pay 20 euro, but I do not have to pay twice for the ticket
to Lviv and waste a lot of time*%. On the other hand another respondent
“Wtoczykij” writes “It’s a DISASTER! A so-called “FREE” visa now costs 20
euros. The consulate threw its own obligation to accept visa applications on
a mediator - a private company (from India), for which clients (Ukrainians)
pay from their own pockets...>.

4. SURVEY CONDUCTED ON STUDENTS OF WSSMIKS
IN CHELM - CITIZENS OF UKRAINE

Higher School of International Relations and Social Communica-
tion (WSSMiKS) in Chelm is a non-public university, functioning on the

517. Fomina, Prywatne centra wizowe zamiast kolejkowej mafii?, ,Biuletyn Migracyjny” No. 39,
Warsaw, December 2012, p. 4.

52 Based on a survey conducted on 27-29 May 2013 by the author with students (citizens of
Ukraine) of the Higher School of International Relations and Social Communication in Chetm.
Extensive results of a research project are presented in the fourth section.

53 Original spelling. Extensive post of Internet user “Wl6czykij” of 18.07.2012, see http://
www.wprost.pl/ar/ 331738,1/Ulatwienia-wizowe-dla-Ukraincow-Unijna-komisarz-mowi-nie/
[16.05.2013].
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academic market since 2004 and providing education on the “Political Sci-
ence” department at the bachelor and masters levels. In the academic year
2012/2013 it had 560 students mostly from Poland, but among them were
also 153 from abroad (three from Lithuania, two from Belarus, one from Ka-
zakhstan and 147 from Ukraine). On 27-29 May 2013 the author conducted
a short survey research among full-time students - citizens of Ukraine. The
study group consisted of 40 people who have studied at that time in the third
year of bachelor program or masters studies. Surveys were filled by students
present on these days at the classes — no other key for the survey was taken.
It should be emphasized that the surveyed students resided in Poland for at
least three years — BA degree (some of them were already almost five years
- MA degree studies).

Students were asked eight following questions:

You are a student of WSSMiKS in Chelm - a citizen of Ukraine.

1) You're currently in Poland on the basis of:

a) visas b) residence card?

2) Why did you choose once again (the most important reason):
a) visa b) residence card?

3) Specific problems that you have encountered applying for the first
time for: a) visa b) residence card?

4) Specific problems that you have encountered applying once again
for: a) visa b) residence card?

5) You apply for visa in Ukraine:

a) in consulate office b) using the visa outsourcing of VFB Global?

6) Why did you use visa outsourcing —if applicable?

7) Why do you think the European Union - including Poland - has
established and maintains the visa requirement for the citizens of
Ukraine?

8) What can (must) Ukraine do so that EU - including Poland - abol-
ishes the visa requirement for Ukrainian citizens?
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Anonymous results were as follows:

Ad. 1: Youre currently in Poland on the basis of: a) visas b) residence
card?

Out of 40 respondents (100%), 31 had visas (77.5%), while 9 had resi-
dence cards (22.5%). Students hold national visas “D-10” valid for one year
- received residence cards also are valid one year.

Ad. 2 Why did you choose once again (the most important reason):
a) visa b) residence card?

Of 31 respondents choosing a visa once again, the main reason for this
decision pointed at the financial aspect. Some also pointed to the short wait-
ing period for receiving this document in relation to the waiting time for
a residence permit. On the other hand, foreigners legalizing their stay on
the basis of residence permit (9 respondents) paid attention to the use of
this document when crossing the border and the benefits of this stay (one
of the respondents even reasoned from the further perspective - in terms of
receiving in future long-term EU-resident status)™.

Ad. 3 Specific problems that you have encountered applying for the first
time for: a) visa b) residence card?

As indicated in the responses, one in four of the 31 persons who have
chosen visa did not have any problems. We regret it should be noted, howev-
er, that nearly 75% of the respondents confirmed that there had been prob-
lems with obtaining this document. The most common problems related
to the access to the Polish consulate office and long term for obtaining the
document. Particularly worrying were signals from respondents regarding

54 Detailed answers in the selection of visas were as follows: because it is free (20 people);
because I am a student (3); because it is cheaper than residence card (2); quick issuing (2);
I had no permanent place of residence and no registration (1); because for me that’s better
(1); because the card is not very much needed (1); no reason given (1). On the other hand, as
areason for choosing a residence card respondents indicated: it is easier to receive (1 person);
studies (1); because it is the best form of residence on Polish territory (1); easier to cross the
border (2); they do not put stamps on the border and a passport stays longer (1); because
I had to register a car (1); I have more opportunities (1); because for every year of stay I get
half a year stay in Poland (1).
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not only the incompetence of the officials working at the consulate, but even
rude behavior towards visitors™.

Students who for the first time elected a residence card (9 people), the
vast majority (6 persons) claimed that they had not encountered any prob-
lems when applying for this document. Mentioned problems (2 persons)
related to the bureaucracy - too many complementary documents to be at-
tached to the application. One of the respondents also pointed at too long
waiting period for receiving a residence card.

Ad. 4 Specific problems that you have encountered applying once again
for: a) visa b) residence card?

When applying once again for a visa, the students themselves already
had some practical experience in this area and had the opportunity to con-
front their previous observations with older students. This can be an expla-
nation to answers of 31 respondents, of which over 60% indicated having
no problems with obtaining a visa. Concerning is, however, the repeated
complaint of incompetence of officials working at the consulate and their

55 On the third question, respondents gave the following detailed answers: there were no
problems (8 persons); incorrect certificate according to the consulate in Lutsk (4); very long
queues (3); long waiting time for receiving a visa (3); every time we have to bring different
documents when applying for visa (2); Internet registration (2); had to pay 20 euros for the
service of visa center (2); registration in the queue for a visa (1); problems at the consu-
late in Lutsk (1); hard to receive, it takes a lot of different documents (1); disinformation
in details (1); rude behavior of consulate staff (1); no reply from the workers of the consu-
late (2). Incomprehensible to the authorities of WSSMiKS in Chetm was the questioning by
the Consulate General of Poland in Lutsk, Ukraine of issued over a number of years stu-
dents certificates that comply with applicable regulations, took place in August 2012. This
temporary problem arose when the unexpected dismiss of all visa consuls at that consulate.
This issue was extensively discussed in media. See. e.g., MSZ odwotal konsuléw z Lucka.
Jest sledztwo — http://www.tvn24.pl/wiadomosci-z-kraju,3/msz-odwolal-konsulow-z-lucka-
jest-sledztwo, 270328.html [19.10.2013] and Konsulat w Lucku - bezprawie i samowola -
http://media. wp.pl/kat,1022943,wid,14826417,wiadomosc.html?ticaid=1118f6 [19.10.2013].
Also: Zapis przebiegu posiedzenia komisji - zaopiniowanie kandydata na stanowisko Konsula
Generalnego RP w Lucku, Komisja L3cznosci z Polakami za Granicg Sejmu RP /No 39/, 19-
04-2013 http://www.sejm.gov.pl/sejm7.nsf/biuletyn.xsp?documentIld=596 CA854211189FF-
C1257B560033EC21 [19.10.2013]. The subject of certificates for student was quickly ex-
plained and solved the problem immediately, taking into account first of all the good of
students.
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rude behavior towards young visitors. Some students were also contesting
the introduction of visa outsourcing®. In contrast, among 9 people who
once again applied for a residence card, 8 did not report any problems. Only
one person signaled a problem, indicating literally that “I have to walk or
ride around the whole Chetm to collect all sorts of papers”.

Ad. 5 You apply for visa in Ukraine: a) in consulate office b) using the
visa outsourcing of VFB Global?

Out of the 31 visa holders (100%), 17 received visas at consulates (55%),
while 14 people used visa outsourcing (45%).

Ad. 6 Why did you use visa outsourcing —if applicable?

The above question met with quite ambivalent responses. Out of 14
persons declaring the use of visa outsourcing, many were satisfied with such
assistance (43%) and few people (15%) also used it because they live far
from the Polish consulate office. In total, more than half (58%) of respon-
dents expressed a positive opinion from the aid in obtaining a visa (save
time and money associated with travel to the consulate). But one cannot ig-
nore another part of critical responses. Disturbing are statements confirm-
ing the reluctance of consulate staff to assist students and even requiring the
use of services of an outsourcing company®*’. Although the voices of young
students carry a degree of subjectivity (especially guided by impatience),
they should be taken into account in the analysis, since consulate employee

56 31 persons who have chosen visa granted following detailed response: there were no prob-
lems (18); they refused to issue a visa at the consulate and sent me to the visa center (1); in-
correct certificate according to the consulate in Lutsk (1); rude employees of the consulate (2);
students are ill-treated (2); Online registration and you have to wait for a long time (3); long
queue and not working online registration system (2); different conditions for submitted doc-
uments (1); unnecessary for me and quite costly outsourcing services in Lutsk (1); you have to
pay 20 euros and still had to go to Kiev (1).

57 The respondents (14 people) gave the following specific answers: because there is no consu-
late in my place (2 persons); because the Polish consulate refused to issue a visa and ordered to
go to the outsourcing company (5); because it’s hard to get a visa at the consulate (1); I had to
do nothing, I just gave the documents and took back visa (1); in the outsourcing company you
receive visa faster than to at the consulate (2); there are no such queues as at the consulate (3).
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behavior influences the general public opinion about Poles in the neighbor-
ing country.

Ad. 7 Why do you think the European Union - including Poland - has
established and maintains the visa requirement for the citizens of Ukraine?

The respondents - young citizens of Ukraine are aware of the distinc-
tiveness of the political systems now in Poland and Ukraine. They realisti-
cally assess the international situation, highlighting the fact that the duty
of every sovereign country - in this case Poland - is to take care of its bor-
ders, political and economic interests. Poland, as a Member of European
Union has to take care of both its own interests and the interests of the whole
Union. Students regularly crossing the border are keen observers and also
recognize the problems associated with cross-border crime and the need to
fight this practice. Maintenance of visa requirements for Ukrainian citizens
is also considered in the context of a failure by their country to fulfill EU
conditions.

Ad. 8 What can (must) Ukraine do so that EU - including Poland -
abolishes the visa requirement for Ukrainian citizens?

On this question, among the 40 respondents, more than half clearly an-
swered that the most important is for Ukraine to choose a European course
and the entry to the EU structures. Several people see the success in the
change in power, elections of a new president and return of Yulia Tymoshen-

58 Of the 40 respondents received answers were (some gave more than one answer): to reduce
crime and migration (3); in order to prevent Ukrainian migration to the EU and Poland (8); so
that the Union can protect its borders (1); to control border traffic (3); this is the EU external
policy — I think it's made to reduce the movement of people from third countries (1); because
the life in the EU is better than in Ukraine (1); because this way Polish budget receives money
from the visas Ukrainians receive (1); because visa is a document that is quite costly and is a great
mean for countries whose consulate issues visas (1); Ukraine has corruption, a lot of crime and
smugglers (3); in order not to bring prohibited goods - for customs control (3); price for ciga-
rettes, for products (1); because it’s a different country (2); because Ukraine is not in Europe (1);
because Ukraine is not in the Union (6); Ukraine does not fulfill the conditions and is not a part
of the EU (1); because our states are neighbors (1); the EU needs to do that (1); because Poland
is performing the duties of the EU and Ukraine is not a member of EU (1); in order for third
countries to have more opportunities in life (1); the answer “do not know” (1); no response (3).
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ko to the helm of power. Young Ukrainians also indicate a need for a general
organization of the legal system in Ukraine, including in particular the need
to fight corruption and the introduction of biometric passports. One of the
respondents proposed to introduce visas for Poles going to Ukraine, and one
simply believes that the abolition of visas by the European Union - includ-
ing Poland for citizens of Ukraine simply is now possible®.

To sum up®, it should be noted that the young generation of Ukrainian
citizens realistically assesses the current situation related to the movement
of persons across the Polish Ukrainian border with Poland being a Member
State of the European Union and Ukraine as a third country. Students are
aware that every country - in this case Poland being in union with other
European countries, must take care of its security and economic interests.
One of the most effective tools to control migration and cross-border crime
is the visa requirement, effectively sorting desirable and undesirable from
the point of view of Poland (EU) citizens of other countries - in this case
citizens of Ukraine. However, the respondents themselves note that the cur-
rent EU visa policy, including Poland, is very liberal in relation to citizens
of Ukraine, confirming - in today’s challenges in the world - the partner-
ship relationship with the eastern neighbor. Ukraine nowadays has no bet-
ter friend in the EU than Poland. The abolition of the visa requirement for
citizens of Ukraine, of course, is real, but probably in some distant future.

59 Of the 40 respondents received answers were (some gave more than one answer): it must
provide better agreements coming into force (1); raise the order in the country (2); to order
the judicial system (1); the need to reduce corruption (2); must change and reform policy (2);
must enter the EU (16); must choose European direction - to adapt the state legislation to the
EU, comply with EU standards (4); needs to change the authorities - the Government (3); elect
a new president (2); Yulia Tymoshenko should become a president (1); must have something
valuable for the Poland or the EU (1); also introduces visa requirement for Poles (1); intro-
duce compulsory biometric passports (2); controlling people leaving the EU (1); I do not know,
I think now this simply is impossible (1); I think this is the task of migration structures (1);
firstly of all the roads should be done proper way (2); the answer “do not know” (2); answer
“alot” (1); no reply (2).

60 The conducted survey corresponds with the subject problems well presented by Dr. Marta
Jaroszewicz in the publication of the Centre for Eastern Studies. For details see M. Jaroszewicz,
Niemozliwe uczyni¢ mozliwym. Perspektywy ruchu bezwizowego pomiedzy UE a wschodnimi
partnerami, Punkt Widzenia Nr 27, CES Warsaw, May 2012.
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This requires intensive work primarily of the Ukrainian authorities, which
must confirm the elected pro-European (pro-EU) direction in its policy, and

in implementing existing European Union standards.
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SELECTED SCHENGEN LEGAL INSTRUMENTS
GOVERNING THE MOVEMENT OF PERSONS
ON EXAMPLE OF THE EU BORDER
WITH UKRAINE

ANNA SZACHON-PSZENNY

INTRODUCTION

Schengen legal instruments applying at the external borders of the Eu-
ropean Union cover the entire spectrum of measures regulating the move-
ment of people. In the current political situation they have gained a dis-
tinct importance at the border with Ukraine, due to the aim at introducing
facilitations for the citizens of this state while ensuring safe functioning of
the Schengen area. Therefore, already existing Schengen legal instruments
are constantly being developed and new ones are created within the EU
secondary law.

This article aims to define and determine the basic tasks of Schengen
legal instruments in relation to the “area without borders”, which was created
within the European Union and the Schengen area. Due to the scope of this
article it is impossible to discuss all instruments in detailed way, therefore it
focuses on selected instruments that play the main role at the Polish-Ukrai-
nian border. The basis of Schengen legal instruments are the rules on cross-
ing the external borders and related EU policies. Special attention should be
paid to the Schengen Information System II (SIS II), functioning for over
a year' which realizes the idea of the Schengen area, in particular manner.
Beside the fact that SIS II governs the movement of persons and goods, it is
also the most commonly used by customs and border services.

1 Law in the article as of June 30, 2015.
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Schengen legal instruments created already at the beginning of the
functioning of the Schengen area, in particular the compensatory mea-
sures were set up under the Convention implementing to the Schengen
Agreement” and they are of fundamental importance here. Due to the de-
velopment of passenger traffic and the deepening of European integration,
not less important are the latest instruments and those that are currently
in the project phase.

It must be noted that due to the difficult political and economic situa-
tion in Ukraine the immigration from Ukraine to the EU is growing steadily.
Consequently the EU institutions face a dilemma of regulating such move-
ment of people. EU Member States will be confronted with the need for
proper application of the European Union law. Hence a question arises, con-
cerning the sufficiency of the existing Schengen legal instruments. Therefore
it is worth to present the most important of them and consider their effec-
tiveness in passenger traffic, with regard to economic and political situation
that take place currently in Ukraine. At the same time must be noted the
importance of the role of Poland, as a state with the EU’s external border
with Ukraine.

1. SCHENGEN LEGAL INSTRUMENTS
AS THE COMPENSATORY MEASURES DERIVATIVE

There is no fully legal or doctrinal definition of Schengen legal instru-
ments. However, they can be determined by referring to the Schengen
Agreement’ and the Convention implementing the Schengen Agreement,
that constitute the basis of the Schengen acquis*, which is an integral part of

2 Convention implementing the Schengen Agreement, signed in Schengen on 19 June 1990,
between the Kingdom of Belgium, the Federal Republic of Germany, the French Republic, the
Grand Duchy of Luxembourg and the Kingdom of the Netherlands (OJ L 239 of 22 September
2000), hereinafter referred to as the Schengen Convention.

3 Agreement signed in Schengen on 14 June 1985, between the Governments of the States
of the Benelux Economic Union, the Federal Republic of Germany and the French Republic
on the gradual abolition of checks at their common borders (OJ L 239 of 22 September 2000).
4 The term of the Schengen acquis was set out for the first time in the Protocol integrating the
Schengen acquis into the framework of the European Union, annexed to the Treaty of Amster-
dam (OJ C 340 of 10 November 1997). Currently, it is replaced by Protocol No 19 on the Schen-
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EU law. It should be noted that legal measures implemented by the Schen-
gen agreements are continually being developed and adapted to the needs
and changes in migration flows. Often the political changes cause intensity
of these flows and consequently initiate the reforms of Schengen legal in-
struments.

In general, Schengen legal instruments can be defined as all legal mea-
sures relating to the abolition of internal border controls and accompanying
enforcement of the checks at external borders. Their establishment is direct-
ly linked to the creation of the Schengen area, but also is a consequence of
the development of the Schengen acquis, in particular within the framework
of EU law, as well as the enhanced co-operation between EU and Ukraine.

It should be noted that the notion of Schengen legal instruments is
broader than the compensatory measures. At the same time, it must be
stressed that the basis for the creation of Schengen legal instruments in their
current form, are the measures included in the Schengen Convention. Com-
pensatory measures that have been established under so-called Schengen
IT°, arose apart from then Community law, and subsequently, as a part of
the Schnegen acquis have been incorporated into EU law and as Schengen
legal instruments are developing within the EU legal order. The explanation
of these concepts requires indicating the relation between the Convention
implementing the Schengen Agreement and EU law. Schengen II has cor-
responded clearly with EU law and emphasized its role of abolishing control
of the flow of persons at the common borders and facilitating the transport
and movement of goods at those borders®. The personal context of Schen-

gen acquis integrated into the framework of the European Union, annexed to the Lisbon Treaty
(OJ C 83 of 30 March 2010). Schengen acquis includes: the Schengen Agreement; Convention
implementing the Schengen Agreement, the Final Act and the accompanying joint declara-
tions; Protocols and Agreements of accession to the Treaty of 1985 and to the Implementing
Convention of 1990., conducted with Italy, Spain and Portugal, Greece, Austria and Denmark,
Finland and Sweden as well as the accompanying Final Acts and declarations; The decisions
and declarations adopted by the Executive Committee established by the Implementing Con-
vention, together with the acts adopted for the implementation of the Convention by the organs
empowered by the Executive Committee in decision-making.

5 The term Schengen II is used to determine the Convention implementing the Schengen
Agreement, but Schengen I determines the Schengen Agreement.

6 Preamble of the Schengen Convention.
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gen II has been extended to trade-related aspects that are characteristic to
the customs union and the internal market. The Single European Act’ has
introduced the notion of the internal market as an area without internal
frontiers, within which the free movement of goods, persons, services and
capital is ensured. The internal market came into operation since the entry
into force of the Treaty of Maastricht in 1993. Next, in 1995 the Schengen
Convention entered into force with a purpose to adjust the Schengen area
to the requirements of EU law. Schengen II and treaties shared the same
assumptions - development of the internal market comprising an area with-
out internal borders®. The Preamble of the Schengen Convention concludes
that the intention of signatories is the implementation of internal market
rules, without prejudice to the measures that have been taken then to imple-
ment the provisions of the Treaty establishing the European Community®.
It should be noted that the provisions of the Lisbon Treaty'® place emphasis
on development of the areas covered by the Schengen acquis, in particular
the principles and policies related to the abolition of internal border controls
and strengthening the checks at external borders. This attitude affects direct-
ly relations with third countries, including Ukraine. Therefore the policies
governing the movement of foreigners, namely immigration policy, visa and
asylum are of significant importance.

Compensatory measures introduced by the Schengen Convention can
be defined as measures related to strengthening the freedom of crossing in-
ternal borders, that serve to provide a level of safety. Initially, the rules on
crossing the external borders were established, as well as common rules on
supervision. The signatory states were obliged to provide each other with
assistance and to maintain a constant and close cooperation with a view of
effective implementation of checks and surveillance'. One of the most im-
portant compensatory means was the unification of the national policy to-

7 SEA has been signed in 1986, entered into force in 1987.

8 P. Wawrzyk, Polityka Unii Europejskiej w obszarze spraw wewnetrznych i wymiaru spraw-
iedliwosci, Warsaw 2007, p. 46.

9 Preamble of the Schengen Convention. Currently TEU has been replaced by the TFEU.

10 See Title V TFUE: The area of freedom, security and justice.

11 Art. 7 the Schengen Convention. Currently art. 16 of the Schengen Borders Code.
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wards foreigners, in particular the harmonization of immigration, visa and
asylum policies'?. So far, in the context of EU-Ukrainian relations, these first
two policies mentioned above, have been of crucial importance’. Immigra-
tion policy can be understood as a set of standards regulating the issues of
immigration, which is moving from third countries to Member States, con-
tained in the primary and secondary law of the EU. It includes conditions of
entry and residence of immigrants and procedural standards relating to the
issuing of visas and residence permits'. Thus, the general concept of immi-
gration policy covers also visa policy. Another compensatory measure is the
police cooperation and judicial cooperation in criminal matters. The Schen-
gen Information System (SIS) has become the most practical compensatory
measure. As the Schengen legal instrument has been developed within the
framework of EU law, via transformations and many improvements, to the
currently functioning SIS II.

The basic compensatory measures mentioned above have been intro-
duced by the Schengen Convention and incorporated into EU law by the
Treaty of Amsterdam' in 1999. Since then, they are being intensively devel-
oped within the legal and institutional framework of the European Union.
Schengen legal instruments can be defined as instruments established on the
basis of compensatory measures, after the integration of the Schengen acquis
into the legal framework of the EU. Some of them remained in essentially
the same shape as in the Schengen Convention, which provisions are cur-
rently in the Schengen Borders Code'. Moreover, on the basis of the Schen-
gen agreements new legal instruments were created, the most important are:

12For more see: E. Borawska-Kedzierska, K. Strak, Przestrzen wolnosci, bezpieczenstwa
i sprawiedliwo$ci Unii Europejskiej. Polityka wizowa, azylowa i imigracyjna, Warsaw 2009.

13 Due to the conflict in Ukraine in 2014 and the annexation of the Crimea by the Russian Fed-
eration, the number of submitted applications for refugee status is growing rapidly in Poland
and other EU Member States.

14 For more see: I. Wrobel, Wspolnotowe prawo imigracyjne, Warsaw 2008, p. 81 - 82.

15The Treaty of Amsterdam amending the Treaty on European Union, the Treaties establishing
the European Communities and certain related acts (O] EC C 340 of 10 November 1997).
16Regulation 562/2006 of the European Parliament and of the Council of 15 March 2006, es-
tablishing a community code on the rules governing the movement of persons across borders
(Schengen Borders Code), (O] EU L 2009/02/24 as amended), hereinafter referred to as SBC.
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the aforementioned SIS II together with the agency eu-LISA, a local border
traffic, FRONTEX together with EUROSUR. As a result of the reforms of
the Schengen area, a temporary reintroduction of checks at internal borders
were extended and new rules were developed, on evaluating and verifying
the application of the Schengen acquis. The first of these instruments is vir-
tually irrelevant to the border between the EU and Ukraine, the second one,
may indirectly affect passenger traffic. New legal instruments are planned,
inter alia, RTP (registered traveler system) and EES (entry/exit system)",
and the efforts to introduce a visa-free travel between the EU and Ukraine
which is of particular importance for passenger traffic. At this point, must be
stressed, the Polish efforts to promote the liberalization of the EU visa policy
towards Ukraine, made particularly within the framework of the Eastern
Partnership, culminating in the signing of an association agreement.

The most important compensatory measure, which has also become
Schengen legal instrument in form virtually unchanged from the Schengen
Convention, are the rules on crossing external borders. It is the instrument
that most directly relates to the regulations on passenger traffic at the EU
border with Ukraine. It should be discussed for a better explanation specific
instruments concerning this frontier, which are local border traffic and in
the longer term perspective, visa-free travel's.

2. THE RULES ON CROSSING THE EU-UKRAINIAN BORDER

The rules on crossing external borders apply uniformly to all Member
States of the Schengen area and the EU". These rules were developed along
with the creation of the Schengen area, then have been expanded in the

17 EC proposal: Regulation of the EP and of the Council amending Regulation EC No 562/2006
on the application of entry/exit system (EES) and a Registered Traveller Programme (RTP),
Brussels 28 February 2013. COM 2013/096.

18 Visa-free travel to the EU at border with Ukraine is still in the project phase. However, due to
the political situation in Ukraine ongoing efforts to enter it. More on the issue further in article.
19 The Schengen area consists of almost all EU countries, except the United Kingdom and Ire-
land. Currently Cyprus, Romania, Bulgaria and Croatia apply for the membership of the Schen-
gen area (accessed after the Amsterdam Treaty, and therefore with the obligation to integrate
fully with the Schengen acquis). In addition the Schengen area includes also non-EU countries:
Norway, Iceland, Switzerland and Liechtenstein.
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Schengen Convention and finally incorporated into the EU law. Currently
rules relating to all internal and external borders, including the border be-
tween the EU and Ukraine. It should be noted that this frontier in the years
2004-2007 was merely the EU external border, but since 2007 is also the
external border of the Schengen area. It should be stressed that even before
the accession to the EU, Poland was obliged by the EU law to introduce visas
for Ukrainians in 2003, which had a significant impact on passenger traffic
at the Polish-Ukrainian border®, which further became the EU-Ukrainian
border. In this context, starting with the regulations of the Schengen Con-
vention, is a need to analyze the rules related to crossing this border.

The Polish-Ukrainian border became the eastern external border of the
EU on 1 May 2004. Since then, completely new rules on its crossing were
introduced. This border gained the greater importance after the accession of
Poland to the Schengen area on 21 December 2007, when the border with
Ukraine has became an external border of the Schengen area. As a result, the
so-called Schengen regime was applied, which governs the rules on crossing
border and types of possessed visas, but also stays of Ukrainians on the Pol-
ish territory and the whole Schengen area.

The Schengen Convention, provides the division into internal and ex-
ternal borders, which subsequently has been incorporated into the Schengen
Borders Code. It provides rules governing the movement of persons across
the EU borders, and clearly confirms that the abolition of border controls
at internal borders is the Union’s objective, concerning the creation of an
area without internal frontiers*. Therefore, the division into internal and
external borders is the same in the European Union as well as the Schengen
area. According to the SBC, the EU-Ukrainian border as an external border
is also the external border of all EU Member States?’. The concept of ex-
ternal borders means all those boundaries that are not internal borders®,

20 Due to the scope of article and its subject matter, rules on crossing the Ukrainian-Polish
border before 2003 will be skipped, because they were governed by the national law of Poland
and Ukraine and international agreements between these two countries.

21 Preamble SBC.

22 Art. 2 para.2 SBC.

23 Art. 1 SBC.
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the common land borders of States - signatories, their airports intended for
internal flights and sea ports intended for regular ferry connections exclu-
sively ,,from” or ,,to” another port on their territories, without stopping at
any ports outside those territories™.

Changes in the rules on crossing the border between the EU and
Ukraine should be considered in the context of the Polish road towards
membership of the EU and the Schengen area. The preparation of Poland
for accession to the Schengen area had already started at the stage of nego-
tiations on the accession to the EU, that concerned inter alia: preparation
of the eastern border to perform the function of an external border® and to
involve in the SIS*. This is a consequence of the Treaty of Amsterdam, spe-
cifically due to the Act of Accession, which provides that from the date of
accession of the new Member States, they are bound to apply the provisions
of the Schengen acquis in the form as incorporated into the framework of
the European Union by the Schengen Protocol, and acts building upon it?.
An action plan concerning the implementation of the Schengen acquis®
had been drawn up for each of the new Member States. The special task
was addressed to Poland, in the form of adjustment of the Polish-Ukrai-
nian border to perform the function of an external border of the EU and
the Schengen area. This border has become a strategic EU border, which
is provided by the fact that it is the longest section of the external border

24 Art. 1 SBC.

25 For more see: A. Maksimczuk, L. Sidorowicz, Perspektywa Ukladu z Schengen na wschodniej
granicy Polski. Implikacje ekonomiczne dla wojewédztwa podlaskiego, [in:] E. Bocian (ed.), Pod-
lasie — determinanty wzrostu, Biatystok 2002, p. 63 and futher; R. Rybicki, Schengen i Polska,
[in:] W. Czaplinski (ed.), Droga Polski do Unii Europejskiej, Warsaw 2002.

26 For more see: A. Hebda, P. Hofman, Przygotowanie organéw administracji publicznej do
wspélpracy z Systemem Informacyjnym Schengen - budowa Polskiego Komponentu SIS, [in:]
B. Radzikowska-Kry$czak, A. Sadownik (ed.), Polska w strefie Schengen. Refleksje po pierwszym
roku cztonkowstwa, Warsaw 2008, p. 24 and further.

27 Article 3 para.l of the Act concerning the conditions of accession to the European Union
of the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the Republic of Lat-
via, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Polish Re-
public, the Republic of Slovenia and the Slovak Republic and the adjustments in the Treaties
constituting the basis of the European Union (O] L 236 of 23 September 2003), hereinafter
referred to as the Act of Accession.

28 Ang. Schengen Action Plan.
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guarded by a single Member State. However, the common responsibility
for the protection of the external borders is one of the cornerstones when
it comes to maintaining security in the Schengen area®, so the other Mem-
ber States shall be jointly and severally liable to provide Poland with the
necessary assistance in this regard. Due to the development and tightening
of the external border, the so-called Schengern model was adopted. It is
a kind of assumption of an ideal situation where majority of the external
border crossing of people and goods are legal, according to the declared
purpose. In order to prevent infringements of the Schengen model, a num-
ber of investments have been made, especially concerning the construction
or expansion of border crossings, including those with Ukraine and devel-
opment of the infrastructure for migration services®.

As a consequence, there was a need for strengthening the cooperation
between law enforcement services, especially police, border guards and cus-
toms authorities™, bearing in mind the fact that borders are open for all, so
not only law-abiding citizens will enjoy the right of free movement but also
offenders may appear at borders. Development of best practices and joint
trainings had measurable impact on better preparation of the officers of cus-
toms, police and border to carry out their duties. To ensure the proper imple-
mentation of the EU requirements in the functioning of the external border,
the essential element in the functioning of the Customs Service and Border
Guard is to cooperate with the corresponding services of the neighboring
countries of Eastern Europe. It does not concern only fast and efficient ser-
vice at the border crossings, but especially combating cross-border crime.
Without effective cooperation with the services of Ukraine, the practical
implementation of the EU standards of customs control would not be pos-

29 M. Drozdzikowska, Schengen z perspektywy polskich doswiadcze#, [in:] B. Radzikowska-Krys-
czak, A. Sadownik, Polska w strefie Schengen. Refleksje po pierwszym roku cztonkostwa, Warsaw
2008, p. 10.

30 A. Szachon-Pszenny, Acquis Schengen a granice wewnetrzne i zewngtrzne w Unii Europejskiej,
Poznan 2011, p. 225-228.

31 More on consequences of Polish accession into the Schengen area, see: M. Zdanowicz (ed.),
Polska w Schengen, Bialystok 2009.
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sible®?. Hence, the only effective cooperation of Ukraine and other Eastern
European countries with the countries of the European Union in combating
threats emerging at the external border may contribute to facilitate the free
movement of persons®. Such requirements arise from the dualistic interna-
tional environment of Poland. It is caused by the fact that on the one hand
the eastern border of Poland is an external EU and Schengen border, but on
the other hand, Poland is located virtually between Eastern and Western Eu-
rope. The right to freedom of movement is not only one of the fundamental
European freedoms, but mainly the fundamental principle connected with
the human freedom®. The greater liberalization of the rules on movement
of persons at the EU-Ukrainian border depends on the enforcement of its
safety towards illegal immigrants and those who pose a security threat®.
The process of Polish efforts towards the EU membership and the
Schengen area had a very significant impact on the visa regulations with
Ukraine. Changes in visa policy that have started before the Polish accession
to the EU, demanded the introduction of the visa requirement for citizens of
all countries from the so-called blacklist, including Ukrainians. Poland in-
troduced visas with Ukraine on 1 October 2003%, as the last country among
those applying for EU membership and at the same time made efforts to
minimize the negative consequences of this obligation. Visas were issued
free of charge, Poland has also introduced multiple-entry and long-term
visas, refused the obligation to present an invitation by those applying for
a visa and made investments in the expansion of consular offices in Ukraine.

32 P. Witkowski, Wspélna polityka celna a ochrona zewngtrznej granicy Unii Europejskiej, [in:]
A. Ku$, P. Witkowski (ed..), Otwarcie granic rynku a perspektywa ,,By¢ i mie¢” cztowieka oraz
narodu, Lublin 2006, p. 94.

33 A Szachon, Prawo do swobodnego przemieszczania si¢ a kontrola przekraczania granic ze-
wnetrznych Unii Europejskiej, [in:] W. Gizicki, A. Podraza (ed.), Granica Polski i Ukrainy: barie-
ra czy szansa wspoélpracy?, Lublin 2008, p. 30.

34 For more see: A. Szachon, Zagrozenia zwigzane z przeniesieniem kontroli na granice ze-
wnetrzne Unii Europejskiej, [in:] A. Kus, P. Witkowski (ed.), op. cit., p. 142 and further.

35 A. Szachon-Pszenny, Acquis Schengen. .., p. 229.

36 The introduction of visas for citizens of Ukraine, Belarus and Russia derives from the Coun-
cil Regulation 539/2001 of 15 March 2001, listing the third countries whose nationals must be
in possession of visas when crossing the external borders and those whose nationals are exempt
from that requirement (OJ L 81 of 21 March 2001).
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Polish efforts, however, have not avoided the negative consequences of the
introduction of visas for Ukrainians, inter alia: decline in passenger traffic
on Polish-Ukrainian border, or financial consequences for Ukrainian entre-
preneurs. Nevertheless, it has been a short phenomenon, because the visa
order in the years 2003 - 2007 proved to be relatively liberal. The revolution-
ary change in the EU-Ukrainian relations concerning visas, was the Polish
accession to the Schengen area. The introduction of Schengen visas provides
aright of entry into the entire Schengen area within a limited period of time.
Compared to the visa regulations before 2007, Schengen visa*” has replaced
a national short stay visa. Contrary to previous visas, a fee is charged and the
stay in the Schengen area requires sufficient means of subsistence for each
day of a stay as well as valid health insurance. Moreover, obtaining Schengen
visas is associated with more restrictive conditions than previously issued
visas. This caused numerous protests of Ukrainians against the new visa pol-
icy, as well as concerns of Ukrainians, relating to a new iron curtain which
the EU cut itself from “poor, backward and unstable eastern neighbor” *.
Visa policy is one of the most important Schengen legal instruments.
The breakthrough in shaping the new realities in terms of passenger traf-
fic at the Polish eastern border, was the date of 1 October 2003, so not the
date of Polish accession to the EU¥. Ukraine has introduced the principle
of visa-free crossing of its border by Polish citizens and citizens of other
EU Member States as the only one of the EU’s eastern neighbors and there-
fore expects the same. Poland is consistently making efforts towards visa-
free travel for Ukrainians, but this is dependent on the provisions of the EU
law, strictly binding Poland. These efforts resulted in many positive effects in
terms of visa simplification inter alia: shortened period of processing on visa
applications®, negotiated lower visa fees for Ukraine*!, and several catego-

37 More on Schengen visas later in article.

38 M. Trojanowska-Strzeboszewska, Rezim wizowy Schengen na granicy polsko-ukrairiskiej, In-
stitute of Public Affairs, Analysis and Opinions, 83/2008, p. 2-3.

3 S. Dubaj, Przeptyw oséb w Unii Europejskiej, [in:] S. Dubaj, A. Kus, P. Witkowski, Zasady
i ograniczenia w przeplywie 0séb i towarow w Unii Europejskiej, Zamo$¢ 2008, p. 46.

40In general, the visa applications are processed within no more than 10 days.

41 Fees for all kind of visas in case of Ukrainians - 35 EUR. For more see: V. Motyl, Umowy
miedzy Ukraing a Unig Europejskq o uproszczeniu rezimu wizowego oraz o readmisji, [in:] A. Kus,
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ries of Ukrainian citizens*? receive visas free of charge®. Nevertheless, the
visa requirements are still too restrictive and bureaucratic, but mostly too
expensive for an ordinary citizen of Ukraine®.

Fundamental functions of the border remained unchanged at the exter-
nal borders with third countries which, in relation with Ukraine is mostly
land border on the Bug river. The Schengen Convention has established uni-
form rules on checks at external borders, in particular the so-called com-
pensatory measures, which aim to compensate a specific security deficit that
arose as a result of the abolition of controls at internal borders. Harmonisa-
tion of checks standards at external borders requires sustained cooperation
between Member States, due to the fact that these boundaries have become
a guarantee of security of the EU and the Schengen area. The abolition of
internal borders controls and the guarantee of full implementation of Eu-
ropean freedoms must be secured by proper protection of external borders.
Therefore it can be stated that the abolition of checks at internal borders
resulted in a doubling of controls at the external borders®.

3. SCHENGEN LEGAL INSTRUMENTS GOVERNING

EU-UKRAINE VISA RELATIONS

Rules on crossing the external borders as a basic legal instrument of the
Schengen area are supplemented by equally important visa regulations. They
were included in the Schengen Convention and complement the immigra-
tion policy towards foreigners. With regard to Ukraine this connection is un-
breakable because, as already mentioned citizens of Ukraine are included on
the so-called visa black list.

In accordance with the provisions of the Schengen Convention, a for-
eigner is any person, other than a national of a Member State of the Euro-

T. Sieniow (ed.), Uklad z Schengen. Szanse i zagrozenia dla transgranicznej wspotpracy Polski
i Ukrainy, Lublin 2007, p. 31, 39.

42 For ex ample, Ukrainians having close relatives lawfully resident in Poland, diplomats, pu-
pils, students, teachers, academics, pensioners, etc., S. Dubaj, op. cit., p. 49.

43 More on Schengen visas and rules on its issuing for Ukrainian, see article: S. Dubaj in the
publication cited above.

44 A. Szachon-Pszenny, Acquis Schengen..., p. 281-283.

45 Ibidem, p. 33.
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pean Union®. Such term of foreigner implies that the regime on crossing
the external borders of the Schengen area was de facto intended as the EU’s
one”. On the basis of the EU law, the definition of ,,a foreigner” is replaced
by the ,,third country national™, which is a difference in terminology only,
because these terms are semantically identical®. The EU law has introduced
an obligation to possess visas for the particular group of third-country na-
tionals, which, along with the extension of the Schengen area, have become
at the same time, Schengen visas for Ukrainians, called as uniform visas or
short-term ones. Introduction of uniform visas to the entire Schengen area,
next to national visas, provided the significant simplification relating to the
freedom of movement within the EU. The provisions of the Schengen Con-
vention concerning visas are being replaced by the Community Code on
Visas*. Foreigners holding Schengen visas, legally entered the territory of
the Schengen signatory state, may move freely within the territory of any
other state of this area, during the period of validity of their visas, provided
that they fulfill the entry conditions®".

Proceeding towards foreigners has been harmonised due to the integra-
tion of the Schengen area and the EU, and thus having common external bor-
ders. The adoption of a uniform visa policy increases the safety of Member
States of the EU and the Schengen area. In case of Ukrainians arriving to the
Schengen area for a period of stay not exceeding 3 months (in the 6-month
reference period) the Border Guard checks if they possess a valid document
authorizing them to cross the border, along with a visa. In addition, they are
required to document the purpose and conditions of the intended stay and
check whether the foreigner has a sufficient means of subsistence, both for
the period of the intended stay and for the return to their country of ori-

46 Art. lof the Schengen Convention.

47'W. Czaplinski — comments on art. 40 TUE (currently art. 20 TUE), [in:] C. Mik, W. Czaplinski,
Traktat o Unii Europejskiej. Komentarz, Warsaw 2005, p. 314.

48 For more see: I. Wrébel, Status prawny obywatela patistwa trzeciego w Unii Europejskiej,
Warsaw 2007.

49 A. Szachon-Pszenny, Acquis Schengen..., p. 46.

50 Regulation 810/2009 of the European Parliament and of the Council of 13 July 2009, estab-
lishing a Community Code on Visas (Visa Code), (O] L 243 September 2009).

51 Art. 19 of the Schengen Convention.
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gin®%. Third-country nationals, having the right of residence in the territory
of a Member State, on the basis of the fulfilled conditions, are guaranteed the
right to move freely within the territory of other Member States. Foreigners
entering the territory of the Schengen States are granted two distinct types
of visas: short-term (Schengen) and long term (domestic). Short-term visas
valid for the entire Schengen area are issued for a period of 3 months and en-
title to one or more entries, provided that neither, the length of a continuous
stay nor the total length of successive visits, exceeds three months within any
6-month period, calculated from the date of first entry. Schengen visas are is-
sued by Member States consular offices and diplomatic missions. The period
of validity of the travel document cannot be shorter than the period of a visa
validity and no visa shall be affixed to a travel document that has expired in
any Member State. If a travel document is valid only in the territory of one
or several countries of the Schengen area, visa affixed is valid only within
those territories™.Visas for a period exceeding three months are domestic
visas and entitle also to transit through the territories of the other Schengen
states in order to reach the territory of the State which issued the visa, unless
the holders do not meet the general conditions on entry*. After entering
the Schengen area, foreigners holding valid residence permits or a temporary
residence permit issued by another State of the area, they should immediately
go into its territory®. All control activities towards foreigners are taken with
the respect to the human dignity*® contained in regulations of international
law and constitutional traditions of the Member States>’.

Ukrainian citizens, who meet the above requirements and hold Schen-
gen visas, are guaranteed the similar right to freedom of movement as grant-
ed to nationals of the Member States. In addition, each Schengen state has
the right to extend the stay of a foreigner on its territory on the exceptional
circumstances or in accordance with a bilateral agreement concluded before

52 Art. 5 of the Schengen Convention.

53 Art. 10-14 of the Schengen Convention.

54 Art. 18 of the Schengen Convention.

55 Art. 23 para.2 of the Schengen Convention.

56 See art. 6 para. 1 of the Schengen Borders Code.
57 A. Szachon-Pszenny, Acquis Schengen..., p. 52-54.
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the entry into force of the Schengen Convention, beyond the period of three
months. In addition, each state of the Schengen area has the right to extend
the stay of a foreigner on its territory in exceptional circumstances or in ac-
cordance with a bilateral agreement concluded before the entry into force of
the Implementing Convention, beyond the period of three months®.

It should be noted that Poland has introduced facilitations for Ukrai-
nians in this regard by abolishing the fee for issuing domestic visas. The
expression of liberalization of the visa regime was the Polish-Ukrainian
agreement signed between the Government of the Polish Republic and the
Cabinet of Ministers of Ukraine on abolition of fees for issuing domestic
visas. The agreement entered into force on 15 September 2012 and resulted
in lack of fees for visas to stay from 3 months to 1 year for Ukrainians. The
abolition of visa fees is the next step, after signing an agreement on local bor-
der traffic in 2008%, on the way towards visa liberalization for Ukraine, as
a country that has been affected significantly by the changes in the function-
ing of the Polish-Ukrainian border after Polish accession to the European
Union, and later to the Schengen area®.

Ukrainians, who have legally entered Poland on the basis of Schengen vi-
sas, should comply with respect of the Polish legal order within it territory®'.
This obligations covers also foreigners residening in the territory of a signa-
tory state who enter the territory of another Schengen state®. Third-country
nationals who are not eligible for short stays in the Schengen area or are not

58 Art. 10 of the Schengen Convention.

% Agreement between the Government of the Polish Republic and the Cabinet of Ministers
of Ukraine on rules governing local border traffic, signed in Kiev in 28 March 2008 along with
Protocol drawn up in Warsaw on 22 December 2008. (OJ of 2009. No. 103 pos. 858), hereinaf-
ter referred to as LBT agreement. In addition, see. - The Act of 6 March 2009 on ratification of
the Agreement between the Government of the Polish Republic and the Cabinet of Ministers
of Ukraine on local border traffic (O] No 103, item. 858) and the Government announcement
of 20 June 2009 on the binding force of the Agreement between the Government of the Polish
Republic and the Cabinet of Ministers of Ukraine on rules governing local border traffic (O] No
103, item. 859). More on this topic further in article.

6 On the basis of information available at websites: www.lwow.msz.gov.pl and www.emn.gov.
pl [access: 1 June 2014].

6! These obligations are determined by national law at the discretion of a particular EU Mem-
ber States and the Schengen area.

62 Art. 22 of the Schengen Convention.
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fulfilling these conditions any longer, they should immediately leave the terri-
tory of the Schengen area. If they have not left the territory of a Schengen state
voluntarily or it can be assumed that they will do so, they must be expelled
from the territory of the Schengen area, in accordance with national law. The
same procedure is applied in cases when immediate departure is required
for reasons of national security or public order®. The practical protection of
these principles is provided by the functioning of the Schengen Information
System, that controls the movements of foreigners who have committed an
offense against order and security in the Schengen area®.

4. THE SCHENGEN INFORMATION SYSTEM II AS AN EXAMPLE
OF INSTRUMENT REINFORCING THE SECURITY
OF THE EU BORDER WITH UKRAINE

EU-Ukrainian border and the entire eastern land border of the EU,
unlike other external borders, is strictly connected with a number of new
challenges. The most serious of these relate to the problem of so-called “soft
security” associated with illegal immigration and smuggling, particularly
organized crime. The Schengen Information System has become a very ef-
fective support in combating this threat, now expanded and improved as the
SIS II. It is one of the most important compensatory measures and perhaps
the most developed instrument since the Schengen Convention. The Schen-
gen Information System applies the provisions of the Schengen Convention
relating to the movement of persons within the Schengen area, as well as
goods that come along with them, including means of transport. Its purpose
is to maintain order and public security, including the national security on
the territory of the Schengen area. The provisions of the Schengen Conven-
tion regarding the SIS has been replaced by a regulation® and a decision®

63 Art. 22 para. 1-3 of the Schengen Convention.

64 A. Szachon-Pszenny, Acquis Schengen..., p.53 1 70-71.

65 Regulation No 1987/2006 of the European Parliament and of the Council of 20 December
2006 on the establishment, operation and use of the second-generation Schengen Information
System (SIS II), (O] L 38 of 28 December 2006), hereinafter referred to as the SIS II Regulation.
6 Council decision 2007/533/JHA of 12 June 2007 on the establishment, operation and use
of the second generation Schengen Information System (SIS II), (O] L 205 of 07 August 2007),
hereinafter referred to as Decision on the SIS II.
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on the establishment, operation and use of the Schengen Information Sys-
tem II (SIS II). Establishment of the SIS II was associated primarily with the
needs of the extended Schengen area.

The second generation Schengen Information System was launched on
April 9 2013%. It is an improved and expanded version of SIS I and tem-
porarily functioning transitional arrangements. It contains more data on
persons and objects that allows for better cooperation of border guards, cus-
toms and police, and thus increase safety in the EU. The system operates
continuously - 7 days a week, 24 hours a day and is based on an extensive
computer system of information exchange between Member States. Tech-
nical improvement of the SIS II is to be a five times higher capacity and
the ability to support a greater number of Member States®. The operational
management of the SIS II, since 9 May 2013, was entrusted to the European
Agency for the operational management of large-scale IT systems in the area
of freedom, security and justice (eu-LISA)®.

The SIS II gathers information about wanted persons, missing or being
subjected to supervision, as well as information about items lost, misappro-
priated or stolen”. Alerts concern mainly foreigners, exchange of supple-
mentary information and additional data for the purpose of refusing entry
or stay in the territory of the Member States”. Consequently, people who
are trying to cross the EU-Ukrainian border illegally or carrying prohibited
goods, eg. moving by stolen car, are apprehended quicker and more effec-
tively. The SIS II enhances security not only on the Polish border, but also all
Schengen states. The system also includes alerts for new categories of data
on objects and documents, and creates links between alerts, eg. between

7]t has been launched on the basis of: Council decision 2013/157/EU of 7 March 2013 fixing
the date of application of Decision 2007/533/JHA on the establishment, operation and use of
the second generation Schengen Information System (SIS II), (OJ L 87 of 27 March 2013).

68 Ultimately, the SIS II is prepared for the 30 Member States.

© Regulation 1077/2011 of the European Parliament and of the Council of 25 October 2011
establishing a European Agency for the operational management of large-scale IT systems in
the area of freedom, security and jus ( OJ L 286 of 1 November 2011).

70 Eg. means of transport, identity documents - filled with promissory notes or recorded bank-
notes.

71 Art. 3 of the SIS II Regulation.
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the offender and search object. Information on people has been extended
to biometric data (photographs and fingerprints). The second generation
Schengen Information System has been improved by the ability to enter ad-
ditional data, for example such alerts can be entered as: “armed”, “aggres-
sive”, “fugitive™?, and also gives the reason of entering into the SIS II and
the action to be taken against a person and links to other alerts entered in
the system. This information is directed primarily to the bodies responsible
for control and protection of the border, at the Polish section of the EU-
Ukrainian border to the Border Guard and Customs Service. The right to
use the SIS II database also entitles other national authorities responsible for
ensuring security in different dimensions and at different levels, with par-
ticular emphasis on safety of the free movement of persons and goods within
the EU. In Poland these are (in addition to those mentioned above): police,
courts, prosecutors, and Head of the Office for Foreigners™. Therefore, it
can be stated, that the SIS II concerns securing of the external borders from
smuggling and illegal immigration, but also to relating to the security of the
entire Schengen area™.

The SIS 1II consists of three basic components™: the C-SIS II, central
system (consisting of a uniform national interface NI-SIS and the CS-SIS
- a technical support function containing the database); N-SIS II, national
systems in each Member State and the communication infrastructure be-
tween CS-SIS and NI-SIS. This infrastructure allows the transfer of the SIS
IT data by a dedicated encrypted virtual network and exchanged between
SIRENE”. Function C-SIS II comprises the data register and ensures stan-
dardization of data registers of particular national departments by provid-

72 Art. 20 of the SIS II Regulation.

73 Art. 3-5 of the SIS II Regulation.

74 A. Szachon-Pszenny, Uruchomienie Systemu Informacyjnego Schengen drugiej generacji
w 2013 r. jako wzmocnienie bezpieczeristwa swobodnego przeptywu oséb i towaréw, Monitor Pra-
wa Celnego i Podatkowego 5/2013, p. 191.

75 Art. 4 para.l of the SIS II Regulation.

76 Commission decision 2010/261/EU of 4 may 2010 on the security plan for central SIS IT and
the communication infrastructure( OJ L 112 of 05 May2010). Practical principles of SIRENE
determines the Sirene Manual, which is a set of guidelines describing in details the rules and
procedures of bilateral or multilateral exchange of supplementary information.
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ing them electronically. Each Member State is responsible for construction,
operation and maintenance its N-SIS II and connecting it to NI-SIS. Border
and customs services while performing controls, use a computer process-
ing of data, including personal data, descriptions of people, biometrics and
descriptions of the items. Officers have the right to use these data to carry
out duties and during checks may obtain information about whether the
controlled person is registered in the system and who entered the informa-
tion and what measures need to be taken”. In the framework of the SIS II,
national competent authorities entered alerts on persons for the purpose of
refusing entry or stay in the Schengen territory’”®. The basis for such alert
is the decision taken on an individual assessment, made by the competent
administrative authorities or courts, in accordance with the procedural rules
set out in the law of the Member States. If such a decision is based on a threat
to public policy, public security or to national security which may be posed
by the presence of a foreigner in the territory of a Member State shall be
entered into the SIS IT”. Alerts in the SIS II for the purpose of refusing entry
or stay in the Schengen territory refer not only to convicted foreigners, but
also those suspected to have committed serious offenses. These alerts also
apply to foreigners with reasonable grounds to believe that they intend to
commit such acts in the Schengen area. Additionally, they are accompanied
by a prohibition on entry or eventually a prohibition on residence®.

The second generation Schengen Information System has been built on
a common technical platform accompanying by the Visa Information Sys-
tem (VIS)®, which aims to ensure the exchange of information on issued

77 P. Wawrzyk, Porozumienia z Schengen w systemie Bezpieczeristwa Wewnetrznego Unii Eu-
ropejskiej, [in:] K. Wojtaszczyk (ed.), Bezpieczeristwo Polski w perspektywie cztonkostwa w Unii
Europejskiej, Warsaw 2002, p. 55.

78 Art. 24 of the SIS II Regulation.

79Art. 24 of the SIS II Regulation.

80 A. Szachon-Pszenny, Uruchomienie Systemu..., p.193 and further.

81 The legal basis for the establishment of the VIS is Council Decision 2004/512/EC of 8 June 2004
on the establishment of the Visa Information System (VIS), (OJ L 213 of 15 June 2004), and the
implememtation of the objectives of this Decision is the Regulation of the European Parliament
and Council Regulation No 767/2008 of 9 July 2008 concerning the Visa information System
(VIS) and the exchange of data between Member States on short-stay visas (Regulation on VIS)
OJ L 218 of 13 August 2008. The Visa Information System was launched on 11 October 2011.
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visas and those seeking their release, between Schengen signatories. The
Visa Information System is built like SIS IT and the information exchange
between the central system and the national systems allows for verification
of applications by consular offices abroad and the exchange of the data on
visas. Thus, it makes a measurable contribution to improvement of the man-
agement of the common visa policy in the EU, which results directly in in-
creased level of security of EU citizens. In addition, VIS supports efforts to
combeat illegal trade in visas, illegal immigration and terrorist threats, while
causes also a positive effect on speeding up procedures for issuing visas to
persons traveling in good faith. This last aspect is particularly important for
Ukraine®?. The Visa Information System and the SIS II are some of the prac-
tical and technical legal instruments guaranteeing the security of the Schen-
gen border between the EU and Ukraine.

In practice the second generation Schengen Information System is use-
ful particularly at the EU border with Ukraine. Important role in handling
alerts in the SIS IT lies on the Polish officers of the Customs Service and Bor-
der Guard because, as already stated, their duties are carried out mainly at
the eastern external border of the EU and the Schengen area. Dual function
of the Polish-Ukrainian border which is one of the longest external borders
and its legal crossing, determines the security of all Schengen states, espe-
cially those that do not have external borders®.

Actions on strengthening the security of the eastern border are also un-
dertaken by the European Agency for the Management of Operational Coop-
eration at the External Borders of the Member States of the European Union
(FRONTEX)* and the European Border SurveillancSystem (EUROSUR)®

82 S. Dubaj, Przeplyw o0séb w Unii Europejskiej, [in:] S. Dubaj, A. Kus, P. Witkowski, Zasady
i ograniczenia w przeplywie 0sob i towaréw w Unii Europejskiej, Zamo$¢ 2008, p. 53 - 54.

8 A. Szachon-Pszenny, Uruchomienie Systemu..., p. 199.

84 Regulation No 1168/2011 of the European Parliament and of the Council of 25 October 2011
amending Council Regulation No 2007/2004 establishing a European Agency for the Management
of Operational Cooperation at the External Borders of the Member States of the European Union
(FRONTEX),0J EU L 304 of 22 November 2011, hereinafter referred to as FRONTEX Regulation.
85 Regulation No 1052/2013 of the European Parliament and of the Council of 22 October 2013
establishing the European Border Surveillance System (Eurosur), O] EU L 295 of 06 November
2013, hereinafter referred to as EUROSUR Regulation.
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formed recently within its framework. These are one of the latest legal in-
struments of Schengen. In 2011 FRONTEX has been provided with a new
mandate as a result of reforms initiated by the so-called Arab Spring, which
caused a massive influx of illegal immigrants into the EU. In order to avoid
such situations, powers of the Agency were expanded, including measures for
better protection of the external borders, which also affects the EU-Ukraini-
an border. FRONTEX is involved in facilitating and improving the efficiency
of the application of existing and future measures of the EU on manage-
ment of external borders®. EUROSUR is one of such measures, which began
functioning from 2 December 2013. The main goal is to establish a common
framework for the exchange of information and cooperation between Mem-
ber States and the Agency, to improve situational awareness and increase the
capacity to respond at the external borders. EUROSUR aims at detecting and
combating illegal immigration and cross-border crime and their prevention,
as well as contributing to protect and save the lives of migrants®. In terms
of passenger traffic at the border between the EU and Ukraine, EUROSUR
contributes to monitoring land borders and detecting and combating ille-
gal immigration®. EUROSUR as a common framework of information ex-
change, is designed similar to the SIS II, which is also a Schengen instrument
designed to serve the exchange of information. The task of EUROSUR is to
reduce the number of illegal immigrants who manage to enter the EU as well
as improving internal security by preventing cross-border crime such as hu-
man trafficking and drug smuggling. Therefore, EUROSUR will constitute
a new policy instrument, improving cooperation and systematic exchange of
information on external borders between Member States and FRONTEX¥.
Cooperation within the framework of FRONTEX and EUROSUR affects ap-
plication of new Schnegen instruments at the EU — Ukraine border®.

86 Art. 1 para. 2 of FRONTEX Regulation.

87 Art. 1of FRONTEX Regulation.

88 Art. 2 of EUROSUR Regulation.

89 Preambule of EUROSUR Regulation.

% For more see: A. Szachon-Pszenny, Zmiany prawne w zarzgdzaniu granicami Unii Europejskiej
i strefy Schengen w 2011 roku - czgs¢ II, Monitor Prawa Celnego i Podatkowego 3/2012, p.111-114.
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5. SCHENGEN LEGAL INSTRUMENTS LIBERALIZING
MOVEMENT OF PERSONS AT THE EU BORDER WITH UKRAINE

Schengen legal instruments are intended not only to ensure the safety of
an “area without borders”, although, of course it is a primary goal. In a broader
aspect, their function is the regulation of passenger flows, which in the di-
mension of the free movement of persons affects EU citizens and foreigners
fulfilling the conditions of stay in the Schengen area. It may seem to be dif-
ficult to see, due to the fact that during the enlargement process of the EU and
Schengen area, most of the actions have been taken in the field of management
of external borders referred to the issue of security, with a very low reference
to the impact of these changes on the functioning of Ukrainian citizens, es-
pecially border communities®. In this context, the concept of Schengen legal
instruments liberalizing movement of persons should be understood as all the
principles simplifying and facilitating crossing external borders. With regard to
the EU-Ukrainian border they also derived from the Eastern Partnership (EaP),
which is an important element of the European Neighbourhood Policy (ENP).

The European Union cooperates with the countries situated along
the eastern external border and this collaboration takes place in three di-
mensions. The first is the dimension of relations with Eastern Europe as
the entire area, the second, is the dimension of relations with individual
countries, including Ukraine, and the third, is a multilateral cooperation
within regions®. These forms of cooperation are expressed by the Euro-
pean Neighbourhood Policy®?, which aims to support close cooperation in
policy and culture as well as security cooperation between the EU and third
countries®. Within the framework of the European Neighbourhood Policy,
the EU grants privileged position to third countries, in foreign policy and

91 'W. Matejko, Wyzwania transgraniczne panstw obszaru Schengen - jakos¢ funkcjonowania
przejs¢ granicznych na zewnetrznych granicach Unii Europejskiej, [in:] T. Kapus$niak, K. Fe-
dorowicz, M. Goto$ (ed.), Biatorus, Motdawia i Ukraina wobec wyzwan wspdtczesnego swiata,
Lublin 2009, p. 125.

92 A. Moraczewska, Transformacja funkcji granic Polski, Lublin 2008, p. 234.

93 For more see: J. Maliszewska-Nienartowicz, Europejska Polityka Sgsiedztwa: cele i instru-
menty, Sprawy Miedzynarodowe 3/2007, p. 64 and further.

o4 P. Swiezak, Europejska Polityka Sgsiedztwa. Bilans funkcjonowania na przykladzie Ukrainy,
Bezpieczenstwo Narodowe 3-4/2007, p. 121 - 122.
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economic integration. In longer term perspective, ENP assumes the estab-
lishment of a free trade area and participation in other freedoms of the inter-
nal market. The European Neighbourhood Policy obligates the contracting
states to carry out political and socio-economic reforms®. The cooperation
covers the EU-Ukrainian border, comes also from the European Security
Strategy, which indicates that the European Union should strive to build
security also in its neighborhood, mostly at the east of the EU, and therefore
cross-border cooperation is essential®. The European Security Strategy and
the ENP aimed at improving the Union’s relations with Ukraine, broadly, the
dimension of international cooperation between countries of Eastern and
Western Europe. The security of the EU-Ukraine border is currently one of
the fundamental problems of the European Union®.

Eastern Partnership, as one of the key elements of the ENP, constitutes
the latest stage in the evolution of the EU policy towards Eastern Europe.
It began on 7 May 2009, on the basis of declaration announced at the inau-
gural summit of the Eastern Partnership in Prague®. The Eastern Partner-
ship was established on the basis of the Polish-Swedish project emphasis on
deepening development of bilateral cooperation. Increased cooperation in
the sphere of immigration policy shall take place within framework of the
EaP, which in log term perspective aims to create a visa-free travel regime in
bilateral relations with selected countries. This matter is particularly impor-
tant in relation towards Ukraine®.

Precisely, one of the most important aspects of the EaP is the promotion
of citizens mobility and visa liberalization in a secure environment. The EaP
is to be demonstrated, through agreements on visa facilitation and readmis-
sion agreements. The actions towards liberalization of the visa regime shall

95 A. Moraczewska, op. cit., p. 244.

9 R. Wlazlo, Europejska Agencja Obrony jako instrument rozwoju zdolnosci UE w latach
2003-2006, Warsaw 2006, p. 8.

97 A. Szachon-Pszenny, Acquis Schnegen..., p. 200 i 280-281.

98 The Council of the European Union, Joint Declaration of the Eastern Partnership Summit in
Prague, Brussels, 7 May 2009., 8435/09 (Presse 78), hereinafter referred to as EaP.

9 M. Stowikowski, Wspdtczesna odstona polityki Unii Europejskiej wobec Biatorusi, Motdaw-
ii i Ukrainy. Koncepcje, narzedzia i perspektywy, [in:] T. Kapusniak, K. Fedorowicz, M. Goto$
(ed.), Biatorus, Motdawia i Ukraina..., Lublin 2009, p. 208.
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be taken gradually, in line with the global approach to EU migration, until
full visa liberalization, as a long term goal, provided that all the conditions
for well-managed and secure mobility are fulfilled'®. The establishment of
the EaP is to accelerate the implementation of the idea of democracy and
prosperity, bringing lasting and tangible benefits to citizens of all participat-
ing countries'. Such a benefit for Ukrainian citizens, especially residents of
the border area, is local border traffic (LBT), which is also included with-
in the achievements of the EaP. Local border traffic has affected the EU-
Ukraine trade relations and improved the trade conditions for trade and
investments, that is also one of the dimensions of the EaP'®.

Local border traffic with Ukraine derogates from the general rules of
traffic crossing the Schengen area'®. Hence, it can be called Schengen legal
instrument in broad meaning and resulting from the EaP at the same time.
Placing Ukraine in the so-called visa black list of countries whose nation-
als are obligated to possess visas wishing to enter EU territory, adversely
affected cross-border relations. Local border traffic established between
Poland and Ukraine under the provisions of Regulation 1931/2006'** and
the intergovernmental agreement on rules governing local border traf-
fic'®, assumed the abolition of the visa requirement for a large group of

100 Point 7 of the EaP.

101 Point 21 of the EaP.

102 Pojint 5 of the EaP.

103 Art. 35 SBC concerning local border traffic, provides that the SBC is without prejudice to EU
rules on local border traffic and to existing bilateral agreements on local border traffic.

104 Regulation No 1931/2006 of the European Parliament and of the Council of 20 December
2006 laying down rules on local border traffic at the external land borders of the Member States
and amending the provisions of the Schengen Convention (OJ L 405 of 30 December 2006, as
amended and the correction in the Journal., O] EU L 29 of 3 February 2007), entered into force
on 19 January 2007, hereinafter referred to as Regulation LBT.

105 Agreement between the Government of the Polish Republic and the Cabinet of Ministers
of Ukraine on local border traffic, signed in Kiev on 28 March 2008, along with the Protocol
drawn up in Warsaw on 22 December 2008. (O] of 2009 No 103 pos. 858), hereinafter referred
to as agreement on LBT. In addition, see. - The Act of 6 March 2009, on ratification of the
Agreement between the Government of the Polish Republic and the Cabinet of Ministers of
Ukraine on local border traffic (O] No 103, item. 858) and the Government announcement
of 20 June 2009, on the binding force of the Agreement between Polish Government of the
Republic and the Cabinet of Ministers of Ukraine on local border traffic (O] No 103, item. 859).
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persons, residing (not just citizens of Ukraine) the area of Ukraine bor-
dering the European Union. That contributes to mitigate passenger traffic
problems. The term local border traffic means, the regular crossing of the
external land border by the residents of border area in order to stay in this
area, due to the social, cultural, family reasons or justified economic ones,
for a period not exceeding three months'®.

In accordance with the provisions of Regulation on LBT, the border
area means an area that extends no more than 30 kilometers from the bor-
der. However, if any part of the local administrative districts lies between
30 and 50 km from the border line, it shall be considered as part of the
border area'”. Poland sought to maximize the range of the border area with
Ukraine and such efforts were taken towards the European Commission. In
2007, Poland has proposed the extension of the border area until Lviv. Polish
efforts have been taken under the provisions of the Schengen Borders Code
allow for introduction of local border traffic, while ensuring that SBC is
without prejudice to bilateral agreements on local border traffic'®®. Unfortu-
nately, the European Commission did not share the position of Poland and
consequently did not apply a special solution that was worked out towards
Russia and the Kaliningrad Oblast (fully covered by the LBT).

Signing the agreement on local border traffic with Ukraine is an expres-
sion of compliance with the principles of the EaP. The agreement empha-
sized that the European Union recognized the abolition of the visa obligation
for citizens of Ukraine for the long-term goal'”. Meanwhile, by derogation
from the obligation to hold a visa for Ukrainians, residents of the border
area, cross the external border of the EU and the Schengen area on simpli-
fied rules, in connection with the authorization to cross the border within
LBT. Moreover, it has been allowed to create special border crossing points
open only to border residents, or reserve specific lanes to border residents

110

at ordinary border crossing points'®. LBT permit entitles one to multiple

106 Art. 3 point 3 and art. 5 of LBT Regulation.
107 Art. 3 point 2 of LBT Regulation.

108 Art. 35 of SBC in fine.

109 Preambule of the LBT agreement.

110 Art. 15 para.1 of LBT Regulation.
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border crossings and stay in the border area, for the purpose specified in
the contract for a maximum period of stay up to 90 days within a period of
six months from the date of first entry. In practice, the Ukrainians regularly
traveling the external land border under the LBT are generally known to of-
ficers of the Border Guard and are subjected to only random checks. Entry
and exit stamps shall not be affixed in LBT permit, hence any abuse of the
local border traffic shall be subjected to the sanctions under national law''.
LBT agreement with Ukraine is the realization of the principles developed in
the EU law after the introduction of the Schengen acquis. According to these
principles local border traffic is a mitigation of the requirements related to
the tightening of border controls at the external borders. Local border traffic
is a certain compensation of stringent requirements of the Schengen regime
towards the citizens of Ukraine''2.

So far, LBT agreement with Ukraine has proven to be the most effec-
tive instrument in the field of visa liberalization. It has a positive impact on
the dynamics of passenger traffic between the Schengen states, especially
Poland and Ukraine, with slight negative consequences (a very few number
of cases of the regime infringements). Although, the EU-Ukrainian move-
ment of people did not reach the level from 2007, local border traffic con-
tributed to a significant improvement in the statistics of crossing the border
with Ukraine'?.

It should be mentioned that within the EaP is foreseen the signing
of new association agreement that will include, inter alia, provisions con-
cerning the establishment of deep and comprehensive free trade areas'“.
One of the dimensions of achieving this goal towards Ukraine was the
signing on 27 June 2014 the economic part of the association agreement,
whose aim is to create such a free trade area (DCFTA). First, the political
part of the association agreement EU - Ukraine has been signed on 21

111 The LBT permit should include clearly stated information that its holder is not authorized to
leave the border area and that any abuse shall be subject to penalties.

112 A Szachon-Pszenny, Acquis Schnegen..., p. 285-290. For more see article: A. Parol in hereby
publication.

113 Point 5 EaP.

114 Point 5 EaP.
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March 2014. Complete signing of the association agreement is an expres-
sion of support for the new Ukrainian leadership while escalating conflict
with Russia and the political crisis. The agreement on free trade area with
Ukraine, which are the most important part of the association agreement,
will open the EU market for Ukraine, inter alia, through the progressive
abolition of customs duties. Rapprochement with the EU in terms of trade
should also result in the liberalization of passenger traffic between the
EU-Ukrainian border. Successful completion of the adoption of the asso-
ciation agreement, including agreements on deepening the free trade area
will also lead to the abolition of visas for Ukrainians traveling to the EU,
which still is a very important issue for Ukraine'".

The Presidents of the European Commission and European Council
confirmed after the signing of the economic part of the association agree-
ment, that this is only the beginning of closer cooperation between the EU
and Ukraine. The Unijon’s aim is to integrate the economies of Ukraine,

"¢into the EU market. Visa-free travel will bring closer

Georgia and Moldova
the EU and East European society'”. Within the Polish foreign policy is it
said that by mid-2015, Ukraine may sign an agreement on visa-free travel
with the EU'. The EC Delegation in Kiev reported that Ukraine has com-
pleted the first stage of preparations for the possibility of visa-free travel for
its citizens to the EU countries. It was confirmed that Ukraine have already
met all the political, legal and institutional conditions for visa-free travel.
The second phase was launched, during which representatives of the Euro-
pean Commission will carried out on-the-spot checks, to control how the
new laws and procedures are being implemented. Ukrainian authorities re-

sponsible for border traffic'”® will be controlled as well.

115 Q, Bashuk Hepburn, T. Kuzio, Poland and Sweden towards Ukraine, http://www.euractiv.pl/
analizy/polska-i-szwecja-wobec-ukrainy-005071 of 30 April 2014.

116 These countries have signed association agreements with the EU at the same time.

117 On the basis of information available at website: http://polish.ruvr.ru/news/2014_06_27/
Rompuy-obieca-Ukrainie-i-Gruzji-zniesienie-wiz-z-UE-0785/ [access: 27 June 2014].

118 www.rp.pl/artykul/1110322.html of 16 May 2014.

119 www.kresy.pl/wydarzenia,ukraina?zobacz/ukraincy-blizej-ruchu-bezwizowego# of 27 May
201.
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The institution of visa-free travel has a special character. In the EU poli-
cy, the logic of the security and concerns about influx of illegal migrants still
dominates the desire to open up towards foreigners from these countries,
filling the contents of EaP and build more friendly relations with the eastern
partners. Thus, in the EU approach on visa issues in the East, the paradigm
of security policy predominates over foreign policy'%.

The abolition of visas for Ukrainians might be the legal instrument con-
stituting the mitigation of the Schengen regime, it would derive also from
objectives of EaP, which is a progressive liberalization of the visa regime,
as well as the challenge of a political nature. Observing very tense Russian-
Ukrainian relations, it seems that the introduction of visa-free travel would
be a facilitation for Ukrainians, but also the support of pro-European as-
pirations of Ukraine and already started economic reforms towards the
EU. Ukraine is on the next stage of the implementation of the Visa Action
Plans(PD)*?! aiming at complete removal of visa requirements. It should
be noted that visa-free travel does not mean that Ukrainians entering the
Schengen area will be able to move around without any time limitations.
Since the establishment of the Schengen area, it has been stated that entry
of a foreigner into the territory of any Member State means the entry into
the entire Schengen area for a maximum period of 3 months in a 6-month
period of reference'”?. The visa waiver would facilitate the entry significantly
and also open up more opportunities for Ukrainians when it comes to short
stays in the Schengen area.

More broadly, Schengen legal instruments also include the abolition of
Poland’s long-term visa fees for Ukrainians and the reduction of fees for
Schengen visas'?. However, this is broader understanding of legal instru-
ments of the Schengen area, in this case dependent on the findings adopted
by national authorities. The agreement with Ukraine on the facilitation of

120 M. Jaroszewicz, op.cit., p. 22.

121 Visa Action Plans for Ukraine to liberalize the visa regime were adopted at the 14th EU-
Ukraine summit, which took place on 22 November 2010.

122 Art. 5 para. 1 litaib of the Schengen Convention and art. 5 para.1 lit.a and b of the Schengen
Borders Code.

123 From 60 to 35 EUR.
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issuance of visas'*, introduced in 2003, is a new Schengen legal instrument
of a liberalizing character. These facilitations extended categories of appli-
cants exempt from the fees for issuing visas . In fact, it is the result of Polish
efforts for greater liberalization of the visa regime with Ukraine, and does
not derive directly from the Schengen acquis. We must express the hope that
Polish efforts to liberalize visa policy will finally allow for the introduction
of visa-free travel by the EU towards the citizens of Ukraine.

CONCLUSION

Analysis of the chosen legal instruments on the EU-Ukrainian border,
indicates the division into those strengthening security at the border and
liberalizing border traffic. In terms of external borders, especially the eastern
border, these can be described as similar instruments in the strict sense and
broad sense. The category of Schengen legal instruments in the strict sense
includes those deriving directly from the Schengen Convention, and arose
as compensatory measures aiming at fulfillment of the security deficits after
the abolition of checks at internal borders. Hence, these instruments are to
reinforce security at external borders, including the strategic border of the
EU and the Schengen area which is the eastern border, especially EU-Ukrai-
nian border, currently most important in political terms. The most crucial
Schengen legal instruments in the strict sense are: the rules governing the
crossing of external borders, immigration and visa policy, SIS II, FRONTEX,
along with EUROSUR-1.

Schengen legal instruments in the broad sense do not derive directly
from the Schengen Convention and do not aim at providing security of “area
without borders” as a main objective. These instruments have been created
on the basis of the EU legal acts developing the Schengen acquis, but prima-
ry have been caused by the political declarations promoting various forms of
cooperation with third countries. Thus, their aim is the liberalization of the
Schengen regime by facilitating the movement of people. Regarding to the

124 Agreement between the European Union and Ukraine amending the Agreement between
the European Community and Ukraine on the facilitation of issuance of visas, O] L 168 of 20
June 2013.
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EU-Ukrainian border, the most important instrument is the existing local
border traffic and the proposed visa-free travel. The first one, is an exception
from the rules on crossing the external borders with legal basis in SBC, the
second is likely to be the result of an association agreement with Ukraine.
The original basis for their creation, as opposed to instruments in the strict
sense, were not the acts forming the core of the Schengen acquis, or even
created on the basis of secondary legislation. The European Neighbourhood
Policy has become a pretext for discussion on the creation of these instru-
ments, along with the EaP, that is the most important concerning the EU-
Ukrainian border. It influenced the signing of an association agreement with
Ukraine, which one of the consequences is to be visa-free travel, embodying
the liberalization of the EU visa policy towards Ukrainians.

As can be observed, the reason for creation of Schengen legal instru-
ments in the broader sense have become political events, caused by Ukraine’s
efforts towards EU integration. Such regularity can be observed also in rela-
tion to instruments in the strict sense, where the most recent are the result of
legal reform of the Schengen area, which initiated political events in North
Africa and the consequent massive influx of irregular immigrants. Due to
the recent situation in Ukraine, it is expected that the EU will take actions
towards the liberalization of visa traffic on the EU border with Ukraine.

Responding to the question from the introduction, whether existing
Schengen legal instruments prove sufficient, a few solutions can be indi-
cated, that allow for a positive diagnosis. The answer would be slightly eas-
ier without such a complicated political situation in Ukraine, which must
be taken into account as resulted in the need for reforms at the Ukrainian
side as well as the EU. This is primarily the liberalization of passenger traf-
fic rules at the EU-Ukrainian border, while taking into account security
of the “area without borders”. In this context, the role of Poland should be
emphasized, because the efficiency of actions taken by Polish border and
customs service determines the security of other countries of the Schengen
area. Thus, the protection of Member States from smuggling and illegal
immigration, means the proper protection of the EU border with Ukraine.
In this context, maximizing security of the “area without borders” must be
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provided while ensuring the greatest possible openness to the citizens of
Ukraine and other eastern neighbors of the EU. The introduction of visa-
free travel would be a specific legal instrument of the Schengen towards
Ukraine. It will change the border’s nature, between the EU and Ukraine,
to more open, which confirms the integration aspirations of Ukraine into
the EU. In addition, this instrument would constitute a new liberalizing
measure, next to the existing and well functioning Schengen legal instru-
ments at the border.

Experience of effective cooperation between Ukrainian customs and
border services and those of the Member States represented by the Pol-
ish Customs Service and Border Guards, inter alia, during the UEFA Euro
2012, should bring closer the perspective of visa-free travel with Ukraine.
Within the cooperation at the external borders with third countries, pro-
posed already in the Schengen Convention, common border checks have
been launched (so-called one stop) on the Polish side, performed by Pol-
ish and Ukrainian services. This solution has accelerated the checks signif-
icantly. Moreover, one stop allowed the connection of border checks and
customs clearance in one place, by officers of both types of services. In prac-
tice, these solutions have proved useful, without disturbing the security of
the EU and the Schengen area. The permanent re-establishment of these
solutions might be worthwhile to consider by EU institutions, which at the
same time would mean the implementation of the idea of EaP concerning
better cooperation between the EU and third countries. With regard to the
EU-Ukrainian border, the intermediate solution would to be a temporary
visa-free travel, which is particularly needed in the current political situ-
ation in Ukraine. At the same time, it would allow to check whether such
solution does not violate the principles of functioning of the Schengen area.
Moreover, a good solution would be to introduce systems of RTP and EES,
included in the project so-called smart borders. RTP and EES systems would
state the instruments liberalizing passenger traffic at the border between the
EU and Ukraine, although promoting the movement of persons “in good
faith” as instruments guaranteeing the security of the EU and the Schengen
area. Consequently, development of Schengen legal instruments at the EU-
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Ukrainian border, should seek a compromise between the free movement of
persons, including visa-free travel for Ukrainians, and security of the “area
without borders”



LOCAL BORDER TRAFFIC AS AN INSTRUMENT
OF IMPLEMENTING THE AREA OF FREEDOM,
SECURITY AND JUSTICE - THE EXAMPLE
OF AGREEMENTS WITH UKRAINE

AGNIESZKA PAROL

INTRODUCTION

Local border traffic (LBT), also known as simplified, local or tourist traf-
fic!, includes the freedom of movement of natural persons across the com-
mon borders of the States-parties to the agreement. Implemented as a part of
the LBT, freedom of movement stems from social and family ties or specific
tourist conditions®. The European Union law introduces a legal definition
in the LBT Regulation®, which states that Local border traffic is “the regu-
lar crossing of an external land border by border residents in order to stay
in a border area, for example for social, cultural or substantiated economic
reasons, or for family reasons, for a period not exceeding the time limit laid
down in this Regulation™.

Local border traffic next to visa policy, in particular simplified visa re-
gime and visa free regime, is an important instrument for exercising the
freedom of movement of persons who do not enjoy the rights deriving from

! Terms local, small and minor can be used interchangeably.

2 Sometimes also economic reasons appear, for example: possession of land on both sides of
the border. A rich cognitive source on shaping the LBT agreements by European countries is
a document of the European Commission (EC): Developing the acquis on ‘Local Border Traf-
fic, SEC (2002) 947.

3Art. 3, par. 3 of the Regulation No 1931/2006.

4 For more see: A. Parol, Konsekwencje cztonkostwa w Unii Europejskiej i strefie Schengen dla
ruchu osobowego na wschodniej granicy Rzeczpospolitej Polskiej - analiza prawna [forthcoming].
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EU citizenship®. In addition to extending the scope of the personal free-
dom of movement, it also affects the territorial scope of the Area of Free-
dom, Security and Justice®, in a sense of broadening its scope of impact by
the border areas of neighboring third countries’.

Local border traffic affects the AFS] not only in the subjective and ter-
ritorial dimension, but also is important for its legal dimension. The conse-
quence of implementation of the Regulation on local border traffic® is the
harmonization® of LBT principles in the national legislation of the Member
States [hereafter MS] of the EU and the Schengen Area. Harmonisation of
the legal regime of LBT takes place not only in the legislation of MS, but
also in national law of neighboring countries which are parties to the agree-
ments. In this way, LBT affects the external dimension of the Area'®. The
cooperation of the European Union and its MS with third countries carried
out under the process of shaping the LBT regime is also not indifferent to the
European Neighborhood Policy and the Eastern Partnership.

According to information provided to the European Commission (EC),
fourteen agreements on LBT were signed", the provisions in seven of them

5 The personal scope of the freedom of movement of persons resulting from the institution of
European citizenship includes both, nationals of EU Member States, as well as nationals of non-
EU Member States being a party to the Schengen Agreement. Derivatively this right belongs
also to the family members of the above-mentioned citizens.

6 Further referred to as Area or AFS].

7 Cf. A. Szachon-Pszenny, Zakres terytorialny i prawny strefy Schengen [forthcoming].

8 Regulation (EC) No 1931/2006 of the European Parliament and of the Council of 20 Decem-
ber 2006 laying down rules on local border traffic at the external land borders of the Member
States and amending the provisions of the Schengen Convention (OJ. L 405, 30.12.2006, p. 1, as
amended). Further referred to as Regulation No 1931/2006 or LBT Regulation.

9 The use of the term harmonization instead of unification, which classically is used to de-
scribe the effect of the adoption of EU legislative regulations (for example: A Szachon-Pszen-
ny, Zrédla prawa Unii Europejskiej, [in:] A. Kus (ed.), Prawo instytucjonalne Unii Europejskiej
w zarysie, Lublin 2012, p. 224) seems reasonable because of the fact, that the LBT Regulation is
materially similar to a directive, shaping the legal framework for the freedom of Member States,
which shape the final LBT agreements in bilateral agreements with neighboring third countries.
10 For more information on the external dimension of AFS] see: Communication from the
Commission, A strategy on the external dimension of the area of freedom, security and justice,
(COM(2005)491, final version of 12.10.2005).

11 Communication from the Commission to the European Parliament and the Council, Second
report on the implementation and functioning of the local border traffic regime set up by Regu-
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have already come into force'?. A third country that realizes the biggest
number of these agreements (three in particular) is Ukraine. Realized agree-
ments concern Polish-Ukrainian®, Slovak-Ukrainian' and the Hungari-
an-Ukrainian® border zones. In addition, the European Commission also
consulted the agreement between Romania and Ukraine'®.

1. SHAPING THE LOCAL BORDER TRAFFIC REGIME IN EU LAW

With the entry into force of the Treaty of Amsterdam'’, which incor-
porated acquis Schengen into Community law, the creation of the Area
of Freedom, Security and Justice was initiated. The first step undertaken
at EU level was the adoption by the European Council in the 1999 Pro-
gramme of Tampere'$, which, despite the fact it was a political document

lation No 1931/2006, COM(2011) 47 final version of 9.02.2011, further referred to as Second
report of the Commission.

12 List of notifications of bilateral agreements under Article 19 of Local Border Traffic Regula-
tion, source: http://ec.europa.eu, access on 23.12.2013.

13 Agreement between the Government of the Republic of Poland and the Cabinet of Minis-
ters of Ukraine on local border traffic conditions, signed in Kiev on 28 March 2008, and the
Protocol signed in Warsaw on 22 December 2008, between the Government of the Republic of
Poland and the Cabinet of Ministers of Ukraine to amend the Agreement between the Govern-
ment of the Republic of Poland and the Cabinet of Ministers of Ukraine on local border traffic
conditions, signed in Kiev on 28 March 2008 (Journal of Laws of 1.07. 2009, No 103, Item 858),
further referred to as PL-UA LBT agreement.

4 Zmluva medzi Slovenskou Republikou a Ukrajinou o malom pohranicnom styku, 441/2008
with changes, source: http://jaspi.justice.gov.sk, access on 2.01.2014, further referred to as SK-
UA LBT agreement. Legal analysis of the agreement was based on the English version of the
law. English-language translation was acquired through the Slovakian national contact point on
Local border traffic (Department of the Central Visa Authority OCP UHCP, the Ministry of
Internal Affairs of the Slovak Republic).

15 Agreement between the Government of the Republic of Hungary and the Cabinet of Ministers
of Ukraine on the rules of local border traffic, Act No CLIII of 2007, source: www.njt.hu, access
on 2.01.2014, further referred to as HU-UA LBT agreement. English is one of the three authentic
languages of the agreement.

16 On the current status of the agreement see: http://mae.ro/en/node/21716, access on
02.12.2014.

17 The Treaty of Amsterdam amending the Treaty of the European Union, the Treaties es-
tablishing the European Communities and certain related acts, (OJ C 340/01 of 10.11.1997).
Further referred to as Amsterdam Treaty or TA.

18 Presidency Conclusions, Tampere European Council, 15 and 16 October 1999, Bulletin EU,
No 10/1999. Further referred to as the Tampere Programme.
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and had no legally binding force, exerted significant influence on the con-
struction of the Area. Tampere Programme defined AFS]J as a space of uni-
form legal regulations, which is to ensure freedom of movement of persons
in conditions of safety and justice. As a result of the implementation of the
Tampere Programme and its continuation - Hague Programme", the area
of uniform laws was established, under which the freedom of movement of
persons is executed. Confirmation for this were the provisions of both the
Constitutional Treaty ° and the Lisbon Treaty*', which explicitly stipulat-
ed that “The Union shall offer its citizens an area of freedom, security and
justice without internal frontiers, in which the free movement of persons is
ensured in conjunction with appropriate measures with respect to external
border controls, asylum, immigration and the prevention and combating
of crime”®. As results from the above definition, the creation of “an area
without internal borders” is inseparably connected with the creation of
an external border, which plays a key role in the control of persons and
goods admitted to the territory of the EU Member States. According to
the Schengen Border Code* external borders mean the Member States’
land borders, including river and lake borders, sea borders and their air-
ports, river ports, sea ports and lake ports, provided that they are not
internal borders*.

19 The Hague Programme: strengthening freedom, security and justice in the European Union,
(OJ € 53/01 of 3.03.2005, p. 1), further referred to as the Hague Programme.

20 Draft of Treaty establishing a Constitution for Europe, (O] C 169 of 18.7.2003, p. 1).

2 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the
European Community, signed at Lisbon, 13 December 2007 (O] C 306/01 of 17.12.2007). Fur-
ther referred to as Lisbon Treaty or TL.

22 Art. 3 par. 2 of the Treaty on European Union, (OJ C 326 of 26.10.2012, p. 13, consolidated
version). Further referred to as Treaty on European Union or TEU.

23 Art. 2 par. 2 of the Regulation (EC) No 562/2006 of the European Parliament and of the
Council of 15 March 2006 establishing a Community Code on the rules governing the move-
ment of persons across borders (Schengen Borders Code), (OJ L 105 of 13.4.2006, p. 1 as
amended). Further referred to as Schengen Borders Code or SBC.

24 At the same time it should be remembered, that SBC constitutes a development of the Schen-
gen acquis to Iceland, Norway, Switzerland and Liechtenstein and is also covered by the opt-
out and opt-in rules of UK, Ireland and Denmark.
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The European Council pointed out on the issue of effective management
of the external border in 2001 during the meeting in Laeken®. As a result of
conclusions presented by the Presidency, the European Commission issued
a communication to the European Parliament and to the Council “Towards
integrated management of the external borders of the EU Member States™.
Among the legislative measures the European Commission has distinguished
the short-term and medium-term actions. Creation of a single LBT regime
was assigned by the EC to the short-term actions. The Commission pointed
to the need to recognize the priorities and the adoption of appropriate legal
measures while pointing at the forthcoming enlargement of the 10 countries
in Central and Eastern Europe and their participation in the planned regula-
tion. At the same time it is important, that in accordance with the position
presented by the Commission, ius contrahendi in the field of LBT agreements
with third countries had the then Community”. The Commission also in-
dicates the passive attitude of the Executive Committee established by the
Schengen Agreement® and its legal successor, the Council® in the use of
their prerogatives in shaping the local border traffic regime.

At the same time it should be stressed that the lack of legislative actions
of the Executive Committee or later Council did not mean depriving LBT
of any legal framework at the level of Schengen agreements. According to

25 European Council meeting in Laeken on 14 and 15 December 2001, Spotkania Rady Europe-
jskiej 1993-2002, Monitor Integracji Europejskiej, p. 16.

26 COM (2002) 2330f 07.05.2002), further referred to as communication. This document
marked the five elements that were to shape a common policy on management of external
borders. These were: common corpus of legislation, common co-ordination and operation-
al co-operation mechanism, common integrated risk analysis, staff trained in the European
dimension and inter-operational equipment, burden-sharing between Member States in the
run-up to a European Corps of Border Guards (p. 12).

27 Cf. Communication, p. 13.

28 Art. 3 par. 1 of the Convention Implementing the Schengen Agreement of 14 June 1990, (O] L
239 of 22.09.2000), states that ,,more detailed provisions, exceptions and arrangements for local
border traffic, and rules governing special categories of maritime traffic such as pleasure boating
and coastal fishing, shall be adopted by the Executive Committee”, see S. Peers, EU Justice and
Home Affairs, Oxford 2011, p. 210.

29 With the incorporation of the Schengen acquis into EU law, the Executive Committee has
been replaced by the Council.
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the Common Manual® on an exceptional basis, it was permissible to cross
the external border at places other than designated and outside designated
hours by persons holding permits issued by Member States through imple-
mentation of bilateral international agreements on LBT.

The Schengen Convention itself’ excluded the need of LBT agreements
for prior consent of the other MS, which was a general principle in the agree-
ments on simplification or abolition of border controls. But it was as a result
of the European Commission that LBT received (in place of the existing na-
tional) EU legal framework.

Soon after issuing a communication, the European Commission pre-
pared a working document®? summarizing the method of shaping the LBT
regime both by the then MS and the candidate countries. The obtained sta-
tistics were used for the purpose of first and subsequent legislative proposals
on LBT. At the same time in a month after the presentation of the communi-
cation by the European Commission (13 June 2002), the Council for Justice
and Home Affairs adopted a “Plan of management of the external borders of
the EU Member States”, which was subsequently approved by the European
Council on 21-22 June 2002 in Sevilla®.

The consequence of actions of the Council and the European Council
was the submission by the European Commission (in August 2003) of two
legislative proposals. The first one concerned the establishment of a regime

30 Part I, par. 1.3 of Common Manual (Common Manual on external border controls), (SCH /
Com-ex (99) 13), the content was amended by Council Decision 2002/352/EC of 25 April 2002
on the revision of the Common Manual (OJ L 123 of 09.05.2002, see (OJ C 313 of 16.12.2002).
The attention draws also the fact, that before the changes to the Common Manual by the in-
dicated Council decision, agreements on Local border traffic concluded by Austria, France,
Germany and Italy were part of the Schengen acquis. They were contained in Annex No 3 to the
Common Manual, which was subsequently deleted.

31 Art. 136 of the Schengen Convention.

32 Developing the Acquis on ‘LocalBorderTraffic, SEC(2002) 947, further referred to as working
document.

33 European Council meeting in Seville, 21-22 June 2002, Spotkania Rady Europejskiej 1993-
2002, Monitor Integracji Europejskiej, No 27, See S. Parzymies, Polityka azylowa i imigra-
cyjna w uchwatach Rady Europejskiej w Sewilli, Sprawy Miedzynarodowe 2002/4, p. 27 and
following.
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of LBT at the external land borders of the MS*. The second covered the is-
sues of establishing LBT at the temporary external land borders between
MS?*. Both proposals were based on the provisions of the EC Treaty*. Pro-
posals proved to be not without defects and because of procedural reasons,
related to placing differentiated subject matter of different legal regime in
one legislative proposal”’, have been withdrawn. Therefore, the Commission
has adopted new proposals at the same time withdrawing the previous ones.
This time also two proposals were filed, but differentiated, not on the basis of
potential entities of the agreements, but on the basis of subject of the regula-
tion*®. Still before the procedure of adoption of “new” applications has been
completed at the European Council meeting on 4-5 November 2004, The
Hague Programme was adopted. According to the conclusions contained in
the Programme, the Council decided to extend the co-decision procedure to
certain areas covered by Title IV of the EC Treaty, including measures related
to external borders®. As a result, from 1 January 2005 both the external bor-

34 COM(2003)502 - 2003/0193 (CNS). As indicated earlier, the term local and Local border
traffic mean the same. The Polish language version, the legislative proposals used adjective “lo-
cal’, which on the stage of works in the EP and the Council has been replaced with the adjective
“small”. The English version consistently used the concept of local border traffic, while French
and German languages: respectively le petit trafic frontalier and Kleiner Grenzverkehrs.

35 COM(2003)502 — 2003/0194 (CN'S).

36 Art. 62 par. 2 of the Treaty establishing European Community in the version introduced by
the Amsterdam Treaty (OJ C 340/01 of 10.11.1997), further referred to as TEC. Currently it is
art. 77 par. 2 p. b of the Treaty on Functioning of the European Union (O] C 326 of 26.10.2012,
p. 13, consolidated version), further referred to as the Treaty on Functioning of the European
Union or TFEU.

37 Within the same proposal were placed the provisions relating to control at the external borders
and provisions for the introduction of special visas for residents of border areas because of the local
border traffic. They were subject to a different legal regime. In terms of external border controls
the consultative procedure was in force (Council Regulation), while in terms of a special type “L”
visa, which was to be issued for the purpose of local border traffic, the co-decision procedure was
expected (Regulation of Council and of EP).

38 See M. Zdanowicz, A. Doliwa-Klepacka, Mozliwos¢ liberalizacji rezimu wizowego w ramach
wspolpracy paristw w Partnerstwie Wschodnim, [in:] M. Zdanowicz, T. Dubowski, A. Pieku-
towska (ed.), Partnerstwo Wschodnie. Wymiar realnej integracji, Warsaw 2010, p. 156-157.

39 Council Decision 2004/927/EC of 22 December 2004 providing for certain areas covered by
Title IV part III of the Treaty establishing the European Community, subject to the procedure
laid down in Art. 251 of the Treaty (OJ L 396 of 31.12.2004, p. 45). In this way, was exercised
the option for simplified Treaty revision procedure provided in the Treaty, (art. 67 par. 2 TEC).
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ders and visa issues were subject to the co-decision procedure, now known
as the ordinary legislative procedure®. Finally, the Commission made an-
other change by combining existing proposals and presenting to the Council
and the EP the fifth proposal*, which was finally adopted on 20 December
2006. The Regulation entered into force on 19 January 2007. Since the entry
into force, Member States have begun work on bilateral SMT agreements and
contracts already closed were to be adapted to the Regulation.

As to the implementation of the LBT Regulation, the European Com-
mission has prepared two reports. The first report** is from the year 2009,
and the second was prepared in 2011. The content of the second report*
does not imply that the reporting obligation will continue.

2. THE LEGAL NATURE OF LOCAL BORDER TRAFFIC
AS AN AFS] INSTRUMENT

Local border traffic concerns the external land border of European
Union Member States. Delimitation of borders of the MS of the European
Union’s internal and external borders and the related division of distinction
in the way of crossing these borders is a part of the Schengen acquis*.

40 Co-decision procedure consisted generally on a legislative act to be jointly adopted by the
Council and the European Parliament on the proposal of Commission. Adoption of legislative
act takes place within up to three readings. LBT Regulation was adopted and signed by the
Presidents of the EP and of the Council after the first reading. For more information on the
co-decision procedure see A. Szachon-Pszenny, Legislative procedures, [in:] A. Kus (ed.), The
outline of the institutional law of the European Union, Lublin 2009, p. 188.

41 Proposal referring to a Regulation of the European Parliament and of the Council lay-
ing down rules for local border traffic at the external land borders of the Member States and
amending the Schengen Convention and the Common Consular Instructions COM (2005) 56.
42 Report of the Commission to the European Parliament and to the Council on the imple-
mentation and functioning of the local border traffic regime introduced by Regulation (EC)
No 1931/2006 of the European Parliament and of the Council laying down rules on local bor-
der traffic at the external land borders of the Member States, COM(2009)383, final version of
24.07.2009, further referred to as the first Commission report.

4 Communication of the Commission to the European Parliament and to the Council, Second
report on the implementation and functioning of the local border traffic regime introduced by
Regulation No 1931/2006, COM(2011)47, final version of 09.02.2011, further referred to as the
second report of the Commission.

44 See Judgment of the Court of 26 October 2010, case C-482/08, United Kingdom of Great Britain
and Northern Ireland v. Council of the European Union.
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Legal definition of Schengen acquis is contained in the Protocol integrat-
ing the Schengen acquis into EU law annexed to the Treaty of Amsterdam.
According to the Protocol the Schengen acquis is: the Schengen Agreement,
the Schengen Convention, protocols and accession agreements to the Agree-
ment and the Convention and the decisions and declarations adopted by the
Executive Committee. Due to the dynamic development of the acquis, the
above list is not exhaustive. After adding the Schengen acquis to EU primary
law, there has been a development in the formula of secondary legislation
and the Accession Treaties concluded after 1999. Content of the secondary
legislation determines whether it will be listed as a secondary legislation of
the Schengen acquis. These are “acts build upon the Schengen acquis” and
“acts in a different way related to the Schengen acquis”. These wordings are
used in the preambles of secondary legislation or acts of accession. Accord-
ing to the CJEU, recognition of a legal act as the Schengen acquis is based on
objective factors, in particular its objectives and content of the act. Never-
theless, each accession treatie concluded after 1999 provides the exhaustive
list of legal instruments which are part of the Schengen acquis. Therefore,
the literature distinguishes between Schengen acquis of the narrow and wide
meaning. As narrow concept, the Schengen acquis is defined as a catalog of
acts mentioned in the Treaty of Amsterdam, while a broad concept includes
additional legal acts adopted in the EU legal framework for the purpose of
development of this acquis®.

The LBT Regulation is also a part of the Schengen acquis. This classifica-
tion follows directly from the preamble* of the act, which states that, the
Regulation constitutes a development of provisions of the Schengen acquis.
Similarly, the preamble? states, that the objective of this Regulation is to
lay down the criteria and conditions for the establishment of a LBT regime

45 For more see: A. Szachon-Pszenny, Acquis Schengen a granice wewnegtrzne i zewnetrzne
w Unii Europejskiej, Poznan 2011, p. 23-24; P. Wisniewski, Dorobek (acquis) Schengen- charakt-
erystyka podstawowych dokumentow i jego stosowanie w Polsce, [in:] W. Bednaruk, M. Bielecki,
G. Kowalski (ed.), Polska w strefie Schengen, Lublin 2010, p. 84 and following.; K. Rokicka, Acquis
Schengen w Polsce, Europejski Przeglad Sadowy 4/2006, p. 59.

46 P. 17 of the regulation No 1931/2006.

47 P. 14 of the regulation No 1931/2006.
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at external land borders. This directly affects the Community acquis on ex-
ternal borders. As far as regulation is part of the Schengen acquis, its provi-
sions are distinct from the provisions of the Schengen Borders Code, which
shapes the rules of crossing the external and internal borders of the Member
States. In particular, LBT Regulation states, that “the local border traffic re-
gime constitutes a derogation from the general rules governing the border
control of persons crossing the external borders of the Member States of
the European Union which are set out in (...) Schengen Borders Code™.
This position was confirmed by the Court of Justice of the European Union
in its preliminary ruling to the first question concerning the interpretation
of the Regulation®. According to the Court, both literal interpretation and
the teleological interpretation are supporting the autonomous interpretation
of the LBT Regulation. Given the way of formation of bilateral agreements
and the implementation of European Commission’s controlling powers, the
autonomous interpretation of the LBT Regulation has not been so obvious.
Therefore, it seems necessary to present the evolution of approaches to LBT
regime at the level of legislative works, which led to the adoption of this
regulation and influenced its interpretation. Paying attention to the genesis
of the solutions used in the formation of the LBT regime makes it possible to
process a correct systematic interpretation.

As was previously indicated, the European Commissions legislative
proposals have been preceded by a working document, which compared
agreements concluded by the then Member States and 10 candidate coun-
tries in Central and Eastern Europe. Prepared by the European Commission
this statistical data had a significant impact on the content of the regula-
tion draft, since they accounted for some averaging of national solutions.
As the Commission indicated, initially there was a lack of clear and precise

48 P. 3 of the regulation No 1931.2006. See also: S. Dubaj, Uproszczenia w przekraczaniu granic-
maty ruch graniczny, [in:] A. Ku$, M. Kowerski (ed.), Transgraniczny przeplyw towaréw i os6b
w Unii Europejskiej, Zamosc 2011, p. 281.

49 Judgment of the Court Szabolcs-Szatmar-Bereg Megyei Rendérkapitanysag Zahony Hatar-
rendészeti Kirendeltsége v. Oskar Shomodi, C-254/11, (further referred to as Shomodi case). For
more see: A. Parol, Glosa do wyroku Trybunatlu Sprawiedliwosci Unii Europejskiej w sprawie
C-254/11, Oskar Shomodi, Monitor Prawa Celnego i Podatkowego 7/2013, p. 284 and following.
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definition of local border traffic. LBT agreements concluded by MS differed
from each other greatly in terms of geographical coverage, personal cover-
age and the documents authorizing the use of local border traffic. As the EC
pointed out*, while some of these differences were justified by geopolitical
conditions or adopted definition of the border zone, the remaining issues
encouraged the EC to point out the need to adopt a common and uniform
minimum standard. Ultimately, the European Commission adopted a leg-
islative proposal® setting more favorable LBT rules than they were at the
national level. At the same time, a comparison of the legislative proposal to
the content of an existing regulation draws attention to the significant evolu-
tion that has experienced LBT regime within the framework of the readings
before the European Parliament and the Council.

Firstly, only the EP** made a clear distinction between the LBT regime
and the Schengen Borders Code. It seems that originally local border traffic
was, in fact, closely connected with the Schengen Borders Code. The Euro-
pean Parliament introduced in the preamble to the resolution, that the LBT
regime constitutes an exception from the general rules governing border
control of persons crossing the external borders of the Member States. How-
ever, as the ECJ stated, the autonomy of the Regulation is limited, according
to this position, “the spirit>® of Regulation No 1931/2006 tends to interpret it,
if necessary, in an autonomous way.>*

Secondly, also during the first reading the conditions referring to the
length of stay in the border area were revised. According to the draft, people
living in the border areas could stay in the border area of a neighboring MS

50 Working document, p. 3.

51 Legislative proposals of the European Commission in the years 2003 and 2005, as a rule, had
convergent views on the objectives and basic assumptions of local border traffic. Therefore, we
will discuss the last of the proposals.

52 Legislative resolution of the European Parliament on the proposal for regulation of the
European Parliament and of the Council laying down rules on local border traffic at the
external land borders of the Member States and amending the Schengen Convention and
the Common Consular Instructions (P6_TA(2006)0049). At the stage of first reading in the
European Parliament, term “local border traffic” in the Polish language version was changed
to Local border traffic.

53 The teleological interpretation.

54 Shomodi, p.25.
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for up to seven days. The legislative project moreover stated that the total
length of successive visits should not exceed three months within any half-
year period. The EP substantially modified these provisions. According to
the amendments introduced by the EP which have been accepted by the
Council, the MS are given the freedom to set a maximum length of stays,
with the only reservation, that the maximum duration of uninterrupted stay
should not exceed three months®. In the final version a LBT Regulation did
not include any restrictions on the frequency of visits. In practice, Member
States, while shaping the content of bilateral agreements, included provi-
sions on the maximum length of an uninterrupted stay, which was of course
consistent with the LBT Regulation, and the provisions on the frequency of
visits, which proved to be contrary to the wording of the Regulation®. Mem-
ber States’ position was based on an interpretation of art. 2 p. of the Regula-
tion”. In accordance with the provision, the local border traffic regime does
not affect long-term stays. Member States, on the basis of the Schengen Con-
vention®, interpreted the long-term stays as ones exceeding three months
within half-year period, whether they are carried out under an authoriza-
tion of LBT or a visa. Therefore, in accordance with the position of the MS,
while shaping the limitations in the frequency of stays they were operating
under the prerogatives conferred upon them. Such an interpretation cannot
be accepted since there are in fact significant differences between long-term
stays and the LBT regime other than length of stay. It should be emphasized
that LBT is being carried out upon presenting a permit, while the general
principles apply to traffic carried out on the basis of visas. A fundamental
difference between visa and LBT is that the primary eligibility criterion for

55 Parliament also introduced the principle of a minimum annual domicile for third-country
nationals residing in the border zone.

56 See Shomodi case. It should however be noted, that the European Commission both at the
stage of inspection ex-post and ex-ante did not consider restrictions as to the frequency of visits
to be incompatible with the Regulation. See the first and second EC report.

57 T. Molndr, Regulating Local Border Traffic in the European Union — Salient Features of In-
tersecting Legal Orders (EU Law, International Law, Hungarian Law) in the Shomodi Case (C-
254/11), [in:] M. Szabo, PL. Lancos, R. Varga, Hungarian Yearbook of International Law and
European Law 2013, Den Haag 2013, p. 466.

58 Art. 18 of the Schengen Convention.
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person to apply for visa is its nationality, while in the case of LBT the actual
place of residence is crucial. Moreover the grounds for receiving the docu-
ments (permit/visa) are different, as well as the manner and moment of the
verification of the premises.

Thirdly, the Commission intended to introduce LBT along with new type
“L” visa. It was supposed to be a document entitling to cross the border only
in the framework of LBT. This had an impact on the choice of legal form in
which the rules on LBT were adopted®. The EP instead of type “L’ visa sug-
gested a permit, defined as “specific document (...) entitling border residents
to cross an external land border under the local border traffic regime”®. The
EP proposal met with acceptance of the Council. Despite the cancellation of
the adoption of a new type of visa, the legal form of the act was not changed,
for example, from the regulation to the directive or decision.

Fourthly, the EP withdrew from the diversification of external borders
to those relating to the Member States in relation to which the Schengen
acquis applies in its full and those that were subject to temporary deroga-
tion®'. The regulation states, that the legal regime of LBT is constituted at
the external border of the MS®. In practice, the Regulation is implemented

5 In the legislative proposal (p. 6) European Commission declares: “as far as the rules on the
uniform visa are concerned, including the procedures and conditions for issuing such visa,
the Community competence is exclusive. However, by its own nature, a regime of local border
traffic can only be put in practice on the initiative of the concerned Member States, which are
therefore authorised to conclude bilateral agreements with neighbouring third countries, if they
consider it appropriate. (...)In this spirit, the legal instrument chosen to establish general rules
on local border traffic is a Regulation addressed to the Member States, which sets the rules to be
respected by Member States when establishing a local border traffic regime with neighbouring
countries. As the proposed initiative is developing the Schengen acquis, the form of a Regula-
tion has been chosen in order to assure a harmonised application in all Member States applying
the Schengen acquis.

0 Art. 3 par. 7 of the Regulation No 1931/2006.

61 Under the terms of the accession treaties for countries, which joined the EU after the incorpo-
ration of the Schengen acquis into the framework of the treaty, applied legal principle of a two-
stage turn in the application of the Schengen acquis, see art. 3 of the Document concerning the
accession of the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the Republic of
Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic
of Poland, the Republic of Slovenia and the Slovak Republic to the European Union and the ad-
justments to the Treaties on the European Union (OJ of 30.04.2004, pos. 90, No. 864).

62 Art. 1 par. 1 of the Regulation No 1931/2006.
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also by the states that are not covered by Council Decision on the full
application of the Schengen acquis. This is how the agreement between
Romania and Moldova is implemented since 2010. The agreement was ex
ante controlled by the EC. It was also covered by the first and second re-
port of the Commission. In the case of EC there are no objections to the
possible conclusion of LBT agreements by Romania. On the contrary, the
Commission emphasizes that it is one of the few agreements that are fully
compliant with the provisions of LBT Regulation.

Fifthly, the Committee on Foreign Affairs®, which was reviewing a draft
of the LBT Regulation tried to push through the possibility to use LBT in ac-
cess to economic activity®. This amendment did not meet with the accep-
tance of the plenum of the EP. The lack of acceptance of the EP plenum met
also a proposal to introduce a reference to the European Neighborhood Policy
at the preamble to the Regulation®.

The European Parliament has not raised any major objections® in
terms of the size of the border area. According to the EP extending this zone
of more than 30 km would cause difficulties in conducting an effective con-
trol. Parliament also stated that the boundaries of the border area should not
be equated with ethnic boundaries. At the same time, EP extended the buffer
zone of 35 km to 50 km.

The conclusion is that the LBT regime has been significantly modified at
the stage of legislative works. Of particular importance is a matter of shaping

63 For the preparation of the report before the first reading in Parliament hold responsible the
Parliament’s Committee on Civil Liberties, Justice and Home Affairs deliberating under the
chairmanship of Slovenian politician Mihael Brejc. The project however opined Committee on
Foreign Affairs.

64 T report of the Committee on Civil Liberties, Justice and Home Affairs, European Parlia-
ment, final version A6-0406/2005, p. 37.

65 Ibidem, p. 35.

66 The legislative proposal (p. 24) stressed that the development of the final proposal on the
size of the border area was preceded by an examination of 2003 proposals. At the same time the
European Commission said it would be prepared to consider allowing some flexibility in the
setting of the border area in a bilateral agreement if the definition given in the Regulation on
local border traffic in specific cases would lead to a situation contrary to the idea of regulation,
which provides for the possibility of an exceptional extension of the border area in order to
prevent artificial splits of communities (p. 12).
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the relationship between the Schengen Borders Code and the LBT Regula-
tion, thus shaping the relationship between the general principles of crossing
the external borders and the principles of LBT. It should be emphasized that
the LBT constitutes a development of the Schengen acquis, which stems from
the language and the system interpretation of the Regulation. It has however
an autonomous interpretation with respect to the Schengen Borders Code,
although indicated autonomy is not unlimited. You can also state that, ac-
cording to the intention of the EU legislature, the LBT regime shall serve for
the purpose of realization of the Area of Freedom, Security and Justice as the
EU policy. Judging from the proposed and unaccepted amendments it can be
concluded that the relationship between LBT and the European Neighbour-
hood Policy should have a complementary rather than a basic nature.

3. COMPARATIVE ANALYSIS OF BILATERAL AGREEMENTS ON
LBT USING THE EXAMPLE OF AGREEMENTS WITH UKRAINE

Ukraine is a third country bordering the European Union, with the
biggest number of concluded agreements on LBT (due to its specific geo-
graphical location). Ukraine currently borders four MS of the European
Union and implements agreements on LBT with three of those — Hungary,
Poland and Slovakia. The fourth state - Romania - is currently leading ne-
gotiations on the conclusion of an agreement with Ukraine; the European
Commission has already consulted the content of the agreement, but there
is no information that the agreement has already entered into force. Due
to the length of the border between the Member States of the European
Union and Ukraine, the largest border area was created within the Polish-
Ukrainian border zones®”. Consequently much smaller border areas have
been established between Ukraine and Hungary and Slovakia®.

67 The actual external borders should be recognized those lying between third countries and the
Schengen countries (including members and non-members of the EU). While the potential ex-
ternal borders should be considered those, in respect of which no decision has been taken on the
full application of the Schengen acquis. It can be stated, that the Council decision indicates for
membership in the Schengen area. In the case of LBT there is no need to distinguish EU Member
States applying opt-out clause, since de facto they have no right to conclude a LBT agreement.
68 The length of the Ukrainian-Slovakian border is 90 km (approx. 1%), not much longer is the
Ukrainian-Hungarian border, which extends over 103 km (approx. 1%).
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The border between Poland and Ukraine is 535 km long which repre-
sents approx. 12% of the total length of Ukraine’s borders (land border is
approx. 62% and maritime border approx. 38%). Also approx. 12% of the
total length of the border takes the border with Romania (531 km), but as
was previously mentioned, the LBT agreement covering the Ukrainian-Ro-
manian border area still has not entered into force. A justification of the
current status quo is the fact that Romania is still not fully applying the
Schengen acquis. On the other hand, the border meets the criteria of the
external border. Interpreting the legal definition of the “external borders”
based on the Schengen Borders Code (art. 2, par. 2) it should be noted that
these are the borders between Member States and third countries. As previ-
ously discussed, on the stage of legislative works the EC proposed separation
of the external borders of Member States applying the Schengen acquis in
its full from those with temporary derogation. Such a diversification was
not accepted in the final content of the regulation. Therefore LBT covers
the external borders of the EU Member States in a uniform manner regard-
less of the degree of application of the Schengen acquis. Confirmation of
such a position is carried out since 2010 LBT agreement between Romania
and Moldova in respect of which the European Commission had no major
complaints. At the same time, in the light of the Romanian-Moldovan agree-
ment, it seems reasonable to say that the LBT relates to actual and potential
external borders of the Schengen area.

The oldest yet implemented agreement is the one with Hungary. It has
been forwarded to the European Commission’s consultation in May 2007,
and entered into force on 11 January 2008. Agreements with Poland and
Slovakia have been forwarded to the Commission in the first quarter of
2008, the same year the Agreement with Slovakia came into force. Due to
the changes in content of the agreement in terms of border zone coverage
the entry into force of the agreement with Poland was delayed, and is car-
ried out since September 2009.

The referenced LBT agreements, as implemented in accordance with EU
law, are shaping the national LBT regimes in a rather similar way. The final
shape of the agreements, however, resulted from the will of states parties to
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the agreements, which advantage of the prerogatives granted to them by LBT
Regulation in many ways, and sometimes even exceeded these prerogatives.
The provisions of the agreements are in line with the Regulation in terms of
the definition of LBT®, rules on crossing the external borders™ and condi-
tions for derogation. Differences can however be pointed out in three main
areas: territorial, subjective and temporal.

The territorial diversity of LBT area involves covering three separate
border areas with the indicated legal regime. The differences, however, are
not based solely on the criterion of geographical location, including the
length of the external border, but also on the degree of compliance of des-
ignated size of the border area with the LBT Regulation. All three agree-
ments at the ex-ante stage were criticized for non-compliance with the
provisions of the Regulation. Hungary despite being summoned to make
changes in the agreement implements it in its original version. Poland
amended the Agreement so as required by the EC™. Slovakia also modi-
fied their agreement. The changes that the Slovak authorities introduced

6 PL-UA and SK-UA agreements on LBT repeat the definition of Local border traffic, but the
HU-UA agreement has no autonomous definition, therefore, it is assumed that binding is the
definition resulting directly from the LBT regulation. It should also be noted that the HU-UA
agreement is the shortest one and a full interpretation requires parallel analysis of the Regula-
tion. The other two agreements appear to be more autonomous. For example, PL-UA and SK-UA
agreements repeat directly or with slight modifications the definitions of basic concepts men-
tioned in the Regulation. Therefore the question arises, which method of forming the content of
the agreement is more favorable. From the perspective of the EU Member States, it seems that
the degree of completeness of agreements is of little importance while they are interpreted in
accordance with EU law. From the perspective of third countries, which as a rule are not bound
to the acquis communautaire, the better solution seems to be shaping the complete agreements.
70 For derogations from the general rules on crossing the external borders see: S. Dubaj,
Osobowy ruch graniczny na granicach zewngtrznych po wejsciu Polski do strefy Schengen
ze szczegblnym uwzglednieniem koncepcji wdrazania zasad matego ruchu granicznego, [in:]
W. Bednaruk, M. Bielecki, G. Kowalski (ed.), Polska w strefie Schengen, Lublin 2010,
p. 116-117.

71 The Commission challenged the adopted width of the border area as incompatible with EU
law, according to which it should be 30 km. It also considered to be incompatible with EU
law requiring Ukrainians, crossing the border under the contract, health insurance covering
the costs of treatment in Poland, as well as identified that the agreement should be revised in
terms of definition of people affected by the prohibition to entry: K. Czornik, Miejsce Ukrainy
w polskiej polityce zagranicznej po ,,pomaratriczowej rewolucji”. Proba bilansu, [in:] M. Stolarczyk
(ed.), Stosunki Polski z sgsiadami w pierwszej dekadzie XXI wieku, Katowice 2011, p. 151-152.
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to the final version of the agreement, according to the European Com-
mission, are still not sufficient to ensure full compatibility of this bilateral
agreement with the LBT Regulation”.

In the subjective scope all agreements, in accordance with the Regula-
tion, expand freedom of movement for border area residents, regardless of
their nationality”. Therefore, local border traffic can by used not only by citi-
zens of countries parties to the agreement, but also citizens of other countries
residing in the border zone. In place of the citizenship condition were intro-
duced two positive conditions resulting from the application of the principle
of domicile and the need to justify ones stay and one negative condition that
results from the use of derogatory clauses.

Border area residents are to prove at least three years’ permanent resi-
dence in the area™. Such a solution is raising the minimum requirements set
out in the LBT Regulation, where the domicile is indicated for least one year
period”. At the same time the three-year residence requirement is exempted
to family members of the person who filled the condition of domicile’™. The
catalog of family members includes spouses and children of your own or your
spouse, including adopted children if they remain under the care of a par-
ent”. In addition, the Slovak-Ukrainian agreement includes an age restriction
for children of an entitled person which is 21 years’™.

In response to the indicated position of the European Commission Poland has changed the
definition and scope of the border area, still left unchanged the issue of medical insurance.

72 First Report of the Commission, p. 7.

73 Zgodnie ze statystykami zaprezentowanymi przez KE w ramach drugiego sprawozdania
(s. 4-5) MRG cieszy si¢ najwiekszym powodzeniem przy granicy ukrainsko-wegierskiej, gdzie
z zezwolent w 2011 r. korzystalo 13% os6b uprawnionych, w wiekszosci jest to mniejszo$¢ wegiers-
ka zamieszkujaca strefe przygraniczna. Jednoczesnie ze wzgledu na wielko$¢ strefy przygranicznej
najwiecej zezwolenn wydaly organy polskie. Zgodnie ze sprawozdaniem do 2011 r. zostalo wy-
danych ok 1,2 mIn zezwolen, co jednak oznacza, ze otrzymato je ok 2,7% uprawnionych.

74 Art. 1 par. 1 of the PL-UA agreement on LBT; art. 1 par. 1 of the HU-UA agreement on LBT;
art. 2 of the SK-UA agreement on LBT.

75 Art. 3 par. 6 of the Regulation No 1931/2006.

76 In accordance with the Regulation (art. 3 par. 6 sent. 2): “In exceptional and justified cases
specified in these bilateral agreements, a period of residence of less than one year can also be
considered as sufficient”

77 Art. 2 par. 1 of the PL-UA agreement on LBT; art. 2 ust. 2 of the HU-UA agreement on LBT.
78 Art. 2 par. 3 let. e) of the SK-UA agreement on LBT.
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It should be emphasized that the LBT Regulation only forms principles
for treatment of some of the inhabitants of the border area of a third coun-
try”®, and for the remaining ones® reserves only the need to apply the prin-
ciple of comparability®. In accordance with the principle of comparability,
the MS are obliged to shape the content of the LBT agreements so that the
“third country granted persons enjoying the Community right of free move-
ment and third-country nationals legally residing in the border zone of this
MS treatment at least comparable to that which has been allocated to border
residents of the third country” Applying this principle, states parties of the
indicated agreements applied uniform rules to residents of the border zones
on both sides of the border®.

The second positive condition is that one needs to have the reasons jus-
tifying the use of the LBT regime. Catalogues specified in the agreements
include a repetition of the provisions of Regulation No 1931/2006, thus in-
dicating social, cultural, family or economic reasons®. At the same LBT
does not include economic and other contacts, which are considered to be
economic activity or employment®. Verification eligibility is carried out by
the competent authority at the stage of granting the LBT permit.

Third, the negative condition concerns a potential threat to public
order, internal security, public health or international relations of states-
parties®. In particular, it is verified whether or not this person is signed in
the SIS II or national databases in order to refuse entry. The use of LBT is

7 Assuming that the bilateral agreement forms a single border area part of which is located on
the territory of the EU member state, and part at the territory of a third country.

80 Te. citizens of non-member countries of the EU, which are members of the Schengen area.

81 See art. 14 of the regulation No 1931/2006.

82 Due to the unilateral introduction by Ukraine a visa-free regime for EU citizens, Local bor-
der traffic is not used by the EU citizens. See art. 1 par. 2 of the Agreement between the Euro-
pean Community and Ukraine on the facilitation of the issuance of visas (OJ. L 332, 18.12.2007,
p. 68). The agreement entered into force on 1 January 2008.

83 Art. 1 par. 5 of the HU-UA agreement on LBT, art. 6 par. of the SK-UA agreement on LBT,
art. 1 par. 1 let. a) of the PL-UA agreement on LBT.

84 Art. 9 par. 3 of the SK-UA agreement on LBT, art. 1 par. 5 of the HU-UA agreement on LBT,
art. 1 par. 1 let. a) of the PL-UA agreement on LBT.

85 Art. 3 par. 1 let. b) of the HU-UA agreement on LBT, art. 1 par. of the SK-UA agreement on
LBT, art. 1 par. 1 of the PL-UA agreement on LBT.
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entitled only to those persons who have not been entered into the national
database, and the SIS II.

LBT is done on the basis of presenting a permit, which is issued by the
relevant national authorities. In accordance with Regulation No 1931/2006
permit is issued for the period of 1-5 years. According to the Polish-Ukrainian
agreement, the first permit is issued for 2 years®. Subsequent permits are is-
sued for 5 years, as long as the use of the first one was consistent with its pur-
pose, while the period for which permit is issued can not be longer than the
period of validity of the passport. In other agreements it stipulated only that
the permit can be issued for a period of one to five years, but it cannot be is-
sued for longer than the period of validity of the passport®.

In terms of opportunities to shape the rules for issuing permits Slovakia
took the opportunity to issue permits free of charge. Other countries charge
a fee of 20 euros® At the same time states parties exempted from having to
pay any fees: disabled people, pensioners and children under the age of 18
(in the agreement with Hungary also children who are dependent on their
parents and are under 21).

The Polish-Ukrainian agreement also includes an obligation to be
covered by medical insurance guaranteeing health care coverage incurred
medical expenses in emergency and consequences of accidents and the cost
of medical transport to the country of permanent residence. The European
Commission even before the agreement entered into force, then in the next
report accused the Polish side that the obligation of having insurance is in-
compatible with the interpretation of the LBT Regulation. Poland argues
that such insurance is needed to protect health care institutions (mostly hos-
pitals) in the border area from possible increased costs in connection with
the nursing care delivered to third-country nationals benefiting from the
LBT. In this way the Polish side wants to protect its national health care sys-

86 Art. 5 par. 4 and 5 of the PL-UA agreement on LBT.

87 Cf. art. 2 par. 1 of the SK-UA agreement on LBT, art. 6 par. 11 and 12 of the SK-UA agreement
on LBT.

88 Art. 9 of the PL-UA agreement on LBT, art. 2 par. 3 and 6 of the HU-UA agreement on LBT.
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tem, which seems to be inefficient®. The European Commission argues that
this problem could be solved in other ways, eg. by an agreement between the
health care authorities of the countries concerned, such as the agreement
signed between Hungary and Ukraine. The Polish side instead of system-
atic solution in the form of subsidiary international agreement applies the
principle, under which the medical insurance requirement is imposed on
individuals, preventing any load for the public health care system. Similarly,
the principle of general deterrence was applied in a form of limiting the fre-
quency of use of LBT®. Here, however, the other Member States have acted
similarly to Poland.

In terms of temporal aspect, in addition to domicile principle, State par-
ties have introduced restrictions on the length and frequency of stay in the
border area. The Poland-Ukraine agreement limited the time of a single stay
up to 60 days, and at the same time introduced a restriction on the frequency
of use shaping the upper limit for 90 days within every 6 months®. The
other two agreements limit the stay to a maximum of three months®* (90
days)®® within every 6 months (180 days). As already indicated above in ac-
cordance with the ECJ interpretation, 6-month stays frequency limitations
are inconsistent with the Regulation which only specifies the maximum time
of a single uninterrupted stay®™.

4. THE LEGAL POSITION OF AGREEMENTS ON LOCAL BORDER
TRAFFIC IN NATIONAL LEGISLATION AND EU LAW

The EU powers in shaping the LBT regime result from the transfer of
competence in visa and border policy”. According to the principle of paral-

89 Similarly, the Polish side has a problem with the implementation of the Directive on cross-border
services. These two examples demonstrate the failure of Polish health care system in terms of refi-
nancing services.

9 Shomodi, p. 25.

91 Art. 4 of the PL-UA agreement on LBT.

92 Art. 1 par. 5 of the HU-UA agreement on LBT.

93 Art. 4 of the SK-UA agreement on LBT.

94 Art. 5 of the regulation No 1931/2006.

95 The legal basis of LBT Regulation is (already historic) art. 62 par. 2 let. a) of the EC Trea-
ty. According to that article, the Council had the competence to adopt measures concerning
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lel internal and external competences®, if the EU can shape legislative acts
in the field of visa and border policy, it is also entitled to conclude interna-
tional agreements in this area. As it follows from the ERTA case (which is
the basis for the adoption of the principle of parallel powers), whenever EU
establishes “common principle’, it is also followed by the transfer of power
to conclude international agreements in that area. Referring to the indicated
decision, the European Commission emphasized in the first report that the
Union “following the adoption of legislation in the specific field, acquires
exclusive external competence in the field covered by this legislation. In
this regard Member States lose the right to negotiate agreements with third
countries in the field covered by this legislation””” At the same time the EC
has stressed that “it is possible to derogate from this rule if the act of Com-
munity law under which it acquires exclusive external competence, express-
ly authorizes MS to conclude such agreements. Such authorization operates
as a re-delegation of powers, essentially lost to the Community, and as such
must be narrowly interpreted.”*®

The European Union has given, or handed back to the MS the powers
that have been conferred upon it within the framework of the delegation of
powers. It was made, however, within certain limits, as defined in the LBT
Regulation. Because of the function it carries, LBT Regulation differs from
the classical pattern of regulations. On the one hand, it is directed only to the

standards and procedures to be followed by Member States when controlling persons at the
external borders. According to the TL-enabled tables equivalent to that article is Art. 77 TFEU.
According to art. 77 par. 1 let. b) TFEU, the Union shall develop a policy aimed at carrying out
checks on persons and efficient monitoring of the crossing of external borders. For the purpose
of stated aim it shall adopt measures concerning the common policy on visas and other short-
stay residence permits; the checks to which persons crossing external borders are subject; the
conditions under which nationals of third countries shall have the freedom to travel within the
Union for a short period (Art. 77 par. 2 let. a) to c) of the TFEU).

9 K. Miaskowska-Daszkiewicz, Tworzenie prawa Unii Europejskiej, [in:] A. Kus$ (ed.), Prawo
instytucjonalne Unii Europejskiej w zarysie, Lublin 2012, p. 294. The principle of parallel inter-
nal and external competences in the EC’s reports appears as the ERTA doctrine. The doctrine
also uses the term parallelism, see: M. NiedzwiedZ, Artykut 216, [in:] A. Wrébel (ed.), Traktat
o funkcjonowaniu Unii Europejskiej. Komentarz LEX. Tom II, Warsaw 2012, p. 1568.

97 First report, p. 2.

98 Ibidem.
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Member States” and seems that it is not directly enforceable towards indi-
viduals. On the other hand, is it more a tool of harmonization of national law
and not its unification. It contains minimum-, maximum- and frame norms.
For example, apart from indicating just a maximum length of uninterrupted
stay in the border area it also indicates the minimum number of elements'®,
which the permit should include; frames period of validity of the permit'®;
the maximum fee for issuing a permit or the possibility of exemption from
the fee'®, and the minimum period of residence in the border area'®. In this
way the LBT Regulation gives Member States flexibility to shape bilateral
agreements. According to the opinion of the Advocate General (presented in
the Shomodi case), this freedom is sufficient for exerting real impact on the
content of the agreement'®.

However it should be considered whether transfer of power to conclude
agreements on LBT and to freely shape its content is not too narrow, since
the analysis of the three agreements has shown that Member States shape the
LBT regime in pretty much the same way. Going deeper, the question aris-
es, whether the transfer of competence to conclude agreements on LBT to
Member States was necessary? In the absence of such a transfer, the Europe-
an Union could conclude agreements on LBT in the same way as it does with
a simplified visa regime or visa-free movement. For the transfer of compe-
tence to conclude agreements on LBT certainly speaks principle of subsid-
iarity. As well as the Commission rightly emphasizes, the creation of content
of the agreements by MS allows to take into consideration the specific needs
in relations with individual neighbors, “since the needs are different because
of different local conditions, geography, social and economic situation”'®®
On the basis of these agreements, in particular preambles to agreements it
can also be concluded, that the agreements themselves are used in two ways.

9 Art. 1 par. 1 of the regulation No 1931/2006.
100 Art. 7 par. 3 of the regulation No 1931/2006.
101 Art. 10 of the regulation No 1931/2006.

102 Art. 11 of the regulation No 1931/2006.

103 Art. 3 par. 6 of the regulation No 1931/2006.
104 P 29 of the opinion.

105 First report, p. 3.
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On the one hand, they pursue the policies of the Union; in particular we are
talking about the Area of Freedom, Security and Justice, although MS also
refer to the European Neighbourhood Policy. On the other hand, MS clearly
treat concluded agreements as a way to strengthen bilateral cooperation; in
particular they refer to the agreements on good neighborhood, friendly rela-
tions and cooperation while stressing the will to further deepen cooperation
through signed agreements.

Despite the fact that LBT agreements are treated as an essential instru-
ment of national external policy with neighbouring countries, these agree-
ments can not be classified as classical international agreements concluded
within the framework of ius contrahendi of Member States'®. Agreement on
LBT seem to be a specific legal instrument which, although it is implement-
ed by Member States within their external policies in relations with other
subjects of international law, is assessed in the light of EU law and should
be compatible with it. The obligation to comply with the LBT Regulation
results not only from the principle of loyalty, but also due to the nature of the
prerogative of MS. For it seems that the competence to conclude agreements
on LBT by the MS now has a derivative nature and is based on the delega-
tion included in the Regulation. Finally, if the EU delegates competence to
conclude agreements on LBT to the Member States, this delegation surely
has a strictly defined framework.

CONCLUSION

The foregoing considerations allow us to draw some conclusions. Firstly,
the local border traffic regime, in accordance with language and system in-
terpretation, constitutes a development of the Schengen acquis. At the same
time the LBT Regulation must be interpreted in isolation from the Schengen
Borders Code, although indicated autonomy is not unlimited. According to
the intention of the EU legislature, local border traffic regime is to serve the
realization of the Area of Freedom, Security and Justice as EU policy. Judg-
ing from the proposed but unaccepted amendments, relationship between

106 Cf. T. Molnar, op.cit., p. 451 and further.
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the LBT and the European Neighbourhood Policy has more of a comple-
mentary nature rather than a primary one.

Secondly, the analyzed agreements are shaping the national regimes of
LBT in a rather similar way. The provisions of the agreements are often in
line with the Regulation on the definition of LBT, rules of crossing the ex-
ternal borders and conditions for derogation. Differences can however be
pointed out in three main areas: territorial, subjective and temporal. In ad-
dition, the analysis shows that the agreements are used in two ways. On the
one hand, they pursue the policies of the Union, in particular the Area of
Freedom, Security and Justice, although MS shall also refer to the European
Neighbourhood Policy. On the other hand, they implement the national
policy as well.

Thirdly, because of the position in the national legal system and the rela-
tionship between EU law and LBT agreements, same agreements cannot be
classified as classical international agreements concluded within the frame-
work of ius contrahendi of Member States. Agreements on LBT are a specific
legal instrument which is implemented by MS within the framework of their
external policies and at the same time assessed in the light of EU law. Such
an assessment is not based solely on the duty of sincere cooperation, but
also due to the obligation to comply with the LBT Regulation. This position
is based on the assumption that the competence to conclude agreements on
Local border traffic are delegated to the MS by the Union, still the boundar-
ies of the delegation are defined in the LBT Regulation. The delegating entity
(EU) has the power to verify compliance of the delegation using both: mea-
sures arising from the content of the Regulation as well as those based on
treaty instruments. Therefore, it is impossible to exclude potential litigation
by the EC for not fulfilling treaty obligations'”’, based on the fact that the
content of the agreement would be incompatible with the LBT Regulation.

107 Based on art. 258 TFEU
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RETURN MIGRATION POLICY - A CASE STUDY
OF IRELAND, THE UK AND DENMARK

JUSTYNA GILETA

The entry into force of the Lisbon Treaty has significant importance to
EU immigration law. The so-called collapsing of the Pillars considerably
simplified matters for the Area of Freedom, Security and Justice bringing
immigration, asylum and borders into one camp together with judicial co-
operation in criminal matters, policing, terrorism and other subject mat-
ters. Title V, chapter 2 of the Treaty on the Functioning of the European
Union ! sets out the competences of the European Union on border checks,
asylum and immigration policy aimed at ensuring the efficient manage-
ment of migration flows, fair treatment of third-country nationals residing
legally in Member States and the prevention of, and enhanced measures
to combat, illegal immigration and trafficking in human beings (Article
79 TFEU).

Specific reference has been made to fair treatment of third-country na-
tionals legally residing in the EU. From this we see examples of secondary
legislation that the EU has adopted in this field such as the Long Term EU
Residents’ Directive’ or the Family Reunification Directive’. The third
measure that has been adopted and provides long-stay immigration rights
for third-country nationals is the so-called Blue Card Directive* and the

! Consolidated version of the Treaty on the Functioning of the European Union OJ C 326 of
26.10.2012 (later in the article cited as TFEU).

2 Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country
nationals who are long-term residents OJ L 16 of 23.01. 2004.

3 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification OJ
L 251 of 3.10.2003

4 Council Directive 2009/50/EC of 25 May 2009 on the conditions of entry and residence of
third-country nationals for the purposes of highly qualified employment O] L 155 of 18.6.2009.
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fourth is the Directive on admission of third-country nationals for the pur-
pose of scientific research®.

The purpose of this paper, however, is to focus on regulation of irregu-
lar migration in three unique Member States: UK, Ireland and Denmark.
It is worth emphasizing that the EU has adopted several measures also in
this area among which the Return Directive® is of paramount importance
mainly due to the fact that it establishes common rules for the return of
irregular immigrants to third countries. This article aims at analysing the
realisation of certain EU measures in this field with reference to these Mem-
ber States bearing in mind the special position of these three countries as
regards the issues discussed.

The entry into force of the Lisbon Treaty” changed the institutional
framework governing EU Justice and Home Affairs significantly. The ba-
sic rules governing JHA cooperation were now in Title V of Part Three of
the Treaty on the Functioning of the European Union. Title V contains
general provisions®; rules on immigration and asylum’; judicial co-
operation in civil matters'®; cooperation in the field of criminal law!!
and police cooperation'?. The Treaty of Lisbon abolished the third pillar
and applied standard EU rules on decision-making, legal instruments,
and judicial control to all JHA matters'. Here the distinctions in the
territorial scope of JHA measures appear. This is the only issue that in
a clear way differentiates JHA measures from the rest of EU law. Several
Member States due to different reasons do not participate fully in EU

5 Council Directive 2005/71/EC of 12 October 2005 on a specific procedure for admitting
third-country nationals for the purpose of scientific research OJ L 289 of 3.11.2005.

6 Directive 2008/115/EC of the European Parliament and of the Council of 16 December
2008 on common standards and procedures in Member States for returning illegally staying
third-country nationals OJ L 348 of 24.12.2008 (later cited as Return Directive).

7 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the
European Community, signed at Lisbon, 13 December 2007 O] C 306 of 17.12.2007.

8 Chapter 1 of Title V (Arts 67-76 TFEU).

9 Chapter 2 of Title V (Arts 77-80 TFEU).

10 Chapter 3 of Title V (Art. 81 TFEU).

11 Chapter 4 of Title V (Arts 82-86 TFEU).

12 Chapter 5 of Title V (Arts 87- 89 TFEU).

13 S, Peers, EU Justice and Home Affairs Law, Oxford 2011, p. 73.
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integration in the abovementioned areas. What is more, not all Member
States apply the Schengen acquis fully as well, hence the specific position
of such countries as the UK, Ireland and Denmark.

One of the most important impacts that the EU has had on Member
State’s approach to irregular migration is the creation of the common Schen-
gen area, which created the concepts of ‘internal’ and ‘external’ borders.

The UK and Ireland are covered by a specific protocol on border con-
trols, a special protocol providing the possibility of opting in to any Title
IV (EC Treaty now Title V TFEU) measure and are also bound by specific
rules when it comes to the Schengen acquis. The United Kingdom and Ire-
land were the only European Union Member States that, prior to the 2004
enlargement, had not signed the Schengen Agreement. Both countries have
agreements between themselves regulating the movement of persons be-
tween their territories — the Common Travel Area with passport free travel
for their citizens between them and the three British Dependencies'. The
UK’s not taking part in the adoption of the Schengen Agreement is justified
by its special island status. One of the House of Commons Parliamentary
Debates provides the following explanation: for an island, frontier controls
are definitely a better and less intrusive way to prevent illegal immigration
than such measures as identity cards, residence permits or registration with
the police, which are very much appropriate for “partners with extensive
and permeable land borders™. As read in a separate protocol annexed
first by the Treaty of Amsterdam and then by the Lisbon Treaty, the United
Kingdom is entitled to conduct controls on persons at its frontiers firstly,
to verify if such a person who purportedly has the right to enter the United
Kingdom in fact has such a right and secondly, to determine whether or not
to grant other persons permission to enter the country'®. An exceptional

14 The Area’s internal borders are subject to minimal or non-existent border controls and can
normally be crossed by British and Irish citizens with only minimal identity documents, how-
ever, the use of a passport is required by the airline Ryanair.

15 Parliamentary Debates (Hansard) (the United Kingdom: House of Commons), 12 December
1996, columns 433-434. Available at: http://www.publications.parliament.uk/pa/cm199697/
cmhansrd/vo961212/debtext/61212-13.htm.

16 Protocol No. 20, 2012, O J C326/293 on the application of certain aspects of Article 26 on
the treaty of the Functioning of the European Union to the United Kingdom and to Ireland.
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position of the United Kingdom and Ireland in respect of the Schengen ac-
quis is regulated in a separate Protocol annexed to the TEU and TFEU". In
accordance with the Schengen Protocol, Ireland and the United Kingdom
may at any time request to take part in either some or all of the provisions
of the Schengen arrangements on condition that the Schengen Member
States together with the representative of the Government of the country
in question vote unanimously in favour within the Council'®. These Mem-
ber States are entitled to participate in the adoption of measures that build
upon the Schengen acquis if they notify the Council in writing within a rea-
sonable period of time that they wish to do so*. It should be emphasized
that, as was clarified by the Court of Justice, such a right only exists for mea-
sures building on provisions of the Schengen acquis that the Member State
under consideration has already accepted®. Hence, in order to take part in
the creation of any new measures, at first those two countries must adopt
the particular area of Schengen regulations in which a new measure is cre-
ated. It serves as a good tool preventing the UK and Ireland from choosing
selectively just some EU policies.

The UK’s request to participate in certain Schengen acquis regulations
was formally approved®' by the Council in May 2000 and the parallel® Irish
one in 2002. Both Member States participate or will participate in almost all
of the criminal law and policing Schengen provisions together with the pro-
visions on control of irregular migration. They do not however participate
in any of the rules on visas, border controls, or freedom to travel. Having
considered the abovementioned fact, they will participate in the SIS only to

17 Protocol No. 19, 2012, O J C326/290 on the Schengen acquis integrated into the framework
of the European Union.

18 Protocol No. 19, art. 4.

19 Protocol No. 19, art. 5.

20 K. Lenaerts, P. Van Nuffel, European Union Law, London 2011, pp. 723-726.

21 Council Decision 2000/365/EC of 29 May 2000 concerning the request of the United King-
dom of Great Britain and Northern Ireland to take part in some of the provisions of the Schen-
gen acquis OJ L 131/43 of 01.06.2000.

22 Council Decision 2002/192/EC of 28 February 2002 concerning Ireland’s request to take part
in some of the provisions of the Schengen acquis OJ L 64/20 of 7.3.2002.
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the extent that it applies to policing and judicial cooperation, but not as it
applies to immigration®.

The United Kingdom has also negotiated opt-outs in the Area of
freedom, security and justice, to be more precise, it does not participate
in the decision-making proceedings concerning the adoption of mea-
sures under Title V Part Three of the TFEU, it is not bound by them and
it does not bear the financial consequences of these measures®. Before
the Treaty of Lisbon entered into force, that arrangement only concerned
measures adopted in the field of asylum, visa, immigration and judi-
cial cooperation in civil matters, since then, however, it covers the whole
Area of freedom, security and justice along with police and judicial co-
operation in criminal matters.

Denmark as well, does not participate in JHA. It is worth mentioning
that Denmark did not object to JHA matters in principle, but more precisely,
to the idea that JHA cooperation should take place within the framework of
supranational EU law. DenmarKk’s exemption from JHA supranational coop-
eration has been governed by a special protocol, the Danish Protocol®. It
focuses on Denmark’s status as regards measures concerning immigration,
asylum, and judicial cooperation in civil matters (the former Title IV EC).
There are also special rules set out for Denmark in relation to the integration
of the Schengen acquis into the EU legal order*. The Danish Protocol was
extended in scope by the Treaty of Lisbon. It exempts Denmark from polic-
ing cooperation and criminal law measures which were adopted after entry
into force of the Treaty. Third pillar acts adopted before the entry into force
of the Lisbon Treaty “which are amended shall continue to be binding upon
and applicable to Denmark unchanged™. It is worth underlining that ac-
cording to the Treaty of Lisbon as for measures building upon the Schengen

23 S. Peers, op. cit., p. 80.

24 Protocol No. 21, OJ C 326/295, art. 1, 2 and 5 on the position of the United Kingdom and
Ireland in respect of the Area of Freedom, Security and Justice of 26.10.2012.

25 Protocol No. 22 on the position of Denmark, O] C 326/299 of 26.10.2012 (later cited as
Danish Protocol).

26 Protocol No. 19, art. 3.

27 Danish Protocol Art. 2, final sentence.
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acquis and those measures which fall within the scope of Title V TFEU, Den-
mark has six months to decide whether to apply each such measure within
its national law?. If Denmark does so then its decision creates an obligation
under national law between Denmark and other Member States participat-
ing in this measure. If Denmark does not apply such a measure “Member
States and Denmark will consider appropriate measures to be taken™”. In
practice however, Denmark has consistently opted into all such measures
building upon the Schengen acquis. Denmark does not have the ability to
opt in to specific JHA measures, like the UK and Ireland do so.

When it comes to irregular migration, the UK and Ireland are covered
by the measures considered in previous Title IV Part Three of the TEC,
except for: the Directive on trafficking victims, the Decision on financ-
ing expulsions®; the 2003 Directive on transit and expulsion; the Returns
Directive; the Directive on sanctions for employers of irregular migrants;
the Decision on the system for exchange of operational information®; and
EU readmission treaties®. They also opted into to Article 26 and 27 of the
Schengen Convention®.

As for Denmark, its position concerning measures adopted before the
entry into force of the Lisbon Treaty follows the scope of the previous Title
IV EC and the Schengen acquis. It is covered by the Framework Decisions
on trafficking in persons and facilitation of irregular entry. It applied in full
or in part the Decision on the system for exchange of operational informa-
tion, the Decision on financing of expulsion decisions, and the Directives
on mutual recognition of expulsion measures and transit for expulsion, to
the extent that they built on the Schengen acquis®. It could not participate
in the readmission treaties, however, a Joint Declaration to each readmis-

28 Danish Protocol, Art. 5.

29 Danish Protocol, Art. 5 (2).

30 The UK is covered in part, Ireland is not covered at all.

31Tt covers the UK fully, but Ireland only to the extent that it builds on the Schengen acquis.

32 The UK has opted into all of them, Ireland has only opted in to the treaty with Hong Kong.
33 S. Peers, op.cit., p.512.

34 Council docs 14261/01, 23 November 2001; 9963/02, 20 June 2002; 10661/04, 18 June
2004;12195/04, 10 September 2004; and 12907/04, 29 September 2004.
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sion agreeement encourages the EU’s contracting partners to negotiate them
separately with Denmark.

The United Kingdom has opted in to some of the EU measures which
aim to combat illegal immigration, including the Carriers Sanctions Di-
rective®® and Human Trafficking Directive®® However, the British have
not opted in to Employer Sanctions Directive*” and the Return Directive
on common standards and procedures in Member States for returning il-
legally staying third-country nationals®. This controversial EU measure
obliges removal of illegal immigrants and sets time limits for pre-depor-
tation detention. The UK’s position on the directive was set out by former
Labour immigration minister Phil Woolas: “The UK has not participated
in and has no plans to implement the EU Returns Directive 2008/115/EC.
We agree that a collective approach to removal can have advantages. How-
ever, we are not persuaded that this Directive delivers the strong returns
regime that is required for dealing with irregular migration. Our current
practices on the return of illegal third country nationals are broadly in
line with the terms of the Directive, but we prefer to formulate our own
policy, in line with our stated position on retaining control over condi-
tions of entry and stay”.”* The UK government argued that the directive
makes returning illegally staying third-country nationals more difficult
and more bureaucratic. Although the directive was supposed to ‘encourage
the voluntary return of illegal immigrants but otherwise lay down mini-

35 Council Directive 2001/51/EC of 28 June 2001 supplementing the provisions of Article 26
of the Convention implementing the Schengen Agreement of 14 June 1985 OJ L 187/45 of
10.07.2001 (known as Carriers Sanctions Directive).

36 Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on
preventing and combating trafficking in human beings and protecting its victims, and replacing
Council Framework Decision 2002/629/JHA, OJ L 101 of 15.4.2011.

37 Directive 2009/52/EC of the European Parliament and of the Council of 18 June 2009 pro-
viding for minimum standards on sanctions and measures against employers of illegally staying
third-country nationals OJ L 168 of 30.6.2009.

38 Return Directive.

39 Phil Woolas, Statement to Parliament, Hansard, 2 November 2009, quoted in C. Costello,
E. Hancox, The UK, the Common European Asylum System and EU Immigration Law, Oxford
2014.
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mum standards for their treatment’®, there has been heated debate over
its success in establishing these standards. Concerns have been raised over
certain provisions of the Directive: for example, it allows migrants to be
detained for up to eighteen months*!, which is substantially longer than
many previous maximum limits in Member States*’. In the UK there is
also no maximum limit to lengths of detention, however, people are de-
tained for less than a year on average. The UK could still stand to reduce
the use and duration of detention, but signing the Directive would not
ensure that. The Directive also allows for the possibility of a five-year re-
entry ban - applying even to asylum seekers — and for the detention and
return of unaccompanied minors. As a result, the Directive has received
a considerable amount of criticism from NGOs, the UNCHR and other
international organizations®.

Various sources provide different estimates of the number of irregu-
lar migrants in the UK, which proves how little is actually known about
the scale of the problem. Whatever the actual numbers are, irregular
migration is one of the major political problems in the UK. Managing
migration flows and enforcing immigration rules — these are the major
ways of the government to demonstrate their competence and credibility
to the public, so against this backdrop the return of irregular migrants
has become an imperative.

Irregular migrants can be categorized into one of the three groups. The
first comprises of irregular entries of people who either evade formal migra-
tion controls or people who present false papers*. The second category is

40 Press release of the European Parliament, Parliament adopts directive on return of illegal im-
migrantsimmigration — 18.06.2008 Plenary sessions available at: http://www.europarl.europa.
eu/sides/getDoc.do?language=en&type=IM-PRESS&reference=20080616IPR31785.

41 A maximum period of custody of six months, which can be extended by a further 12 months.
Returns Directive, art. 15 (5) and (6).

421n the UK, for instance in 2011, about 60 per cent of total immigration detainees were held for
less than two months [in:] S. J. Silverman, R. Hajela Briefing Immigration Detention in the UK,
Oxford 2013, available at: http://www.migrationobservatory.ox.ac.uk.

43 M. Cherti, M. Szilard, Returning Irregular Migrants: How effective is the EU’s Response?,
London 2013, p. 4.

44 M. Cherti and B. Balaram, Returning irregular migrants: Is deportation the UK’ only option?,
London 2013, p. 7.
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comprised of migrants who were at one time given permission to be present,
but have exceeded the agreed period of residence or breached the terms of
their visas®. They can be further identified as: failed asylum seekers who
stayed on despite the fact that they have been refused the right to remain;
overstayers whose right to reside has expired without renewal; and finally
those who have a restricted right to reside but at the same time are violating
their conditions of stay. Children born to irregular migrants in the UK - this
is the third category. Breaking these categories down further seems impos-
sible because much of the data on the grounds for removal is missing.
Types of return can be grouped as voluntary and involuntary but there
are grounds for further distinctions: assisted voluntary return — where fi-
nancial assistance is provided; notified voluntary departure — where a per-
son notifies the Home Office that they have departed; other confirmed vol-
untary departure — where a person has been identified as leaving when they
no longer have the right to remain in the UK, either as a result of embarka-
tion controls or by subsequent data matching on Home Office systems*.
Voluntary return can be facilitated through the use of an assisted voluntary
return programme (AVR) but whether such a choice was made freely or
under compulsion will depend on the individual. Voluntary return is pre-
ferred by governments due to the fact that it is cheaper and not that much
cumbersome as forced deportation. Additionally, the last mentioned may
attract negative attention from the media and public opinion in general.
What is more, forced return often involves periods in detention and super-
vision on the plane home, which generates additional costs. Two forms of
return, however, share the same aim, which is returning migrants without

45 Ibidem, p. 7.

46 Home Office National Statistics, available at: https://www.gov.uk/government/publications/
immigration-statistics-january-to-march-2014/immigration-statistics-january-to-march-2014
The figures quoted relate to numbers of people, including dependants, leaving the UK either
voluntarily when they no longer had a right to stay in the UK or where the Home Office has
sought to remove them. While individuals removed at a port of entry have not necessarily en-
tered the country, their removal requires action by the UK Border Force and Home Office, such
as being placed on a return flight. The figures discussed cover the same period of time that is
the year ending March 2014.
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irregular status or those who have already exhausted their asylum claims®.
Voluntary return, in particular AVR, has great potential to bring far more
sustainable outcomes than involuntary or enforced return because it allows
for certain measures to be taken to prepare migrants for reintegration in
their home countries. The overarching goal of all reintegration policies is
to ensure that the resettlement is stress-free. The migrant is provided with
a package of support. This might include financial help, but help in this case
means preparing the migrant to depart and get in touch with their family
or local organizations that can help them in the first phase of the reintegra-
tion process. In particular caseworkers in the UK can: contact family and
friends in the returnee’s home country; plan how the returnee will get from
the airport to their destination; find local healthcare and education where
the returnee will be living; contact local organizations able to provide help
and advice upon arrival, etc.*

The UK uses three methods of enforced return: the removal of irregular
migrants at the border, administrative removal or deportation. The choice
of the method depends on the situation of the migrant. Irregular entrants
these are persons who enter the country without permission or by decep-
tion, these are also foreigners for whom there is no evidence of lawful entry
and these who enter in breach of a deportation order”. Individuals who
overstay, work in breach of their conditions of entry and have gained per-
mission to remain through deception are served with administrative remov-
al. To those who have refused a lawful order to leave the country, committed
criminal offence deportation applies. In the case of administrative removal,
migrants are served with an order for removal together with a notification
of any appeal rights. Such persons are provided with directions and details
for their removal, at the government’s expense. At this stage, migrants can
choose to depart voluntarily on their own or through the AVR programme.

Analysing the figures it can be observed that enforced removals from
the UK decreased by 12% to 12,621 in the year ending March 2014 com-

47 M. Cherti and B. Balaram, op. cit. p. 9.
48 Ibidem, p. 9.
49 Ibidem, p. 11.
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pared with the previous 12 months (14,283)*. The number of passengers
who were refused entry at port and who subsequently departed has in-
creased by 3%, however, the long-term trends show levels decreasing since
2004. At the same time, there was an increase of 25% in total voluntary
departures, to 37,227, compared with the previous year (29,883). It should
be also mentioned that this category has represented the largest propor-
tion of those departing from the UK since the end of 2009. Of the total
voluntary departures in the year ending March 2014, 63% of those depart-
ing were categorised as other confirmed voluntary departures, 25% as noti-
fied voluntary departures and 12% as Assisted Voluntary Returns (AVRs).
The largest category, other confirmed voluntary departures, these are cases
where a person has been identified as leaving when they no longer had the
right to remain in the UK, the reasons may be different, either as a result of
embarkation controls or by subsequent data matching on Home Office sys-
tems. This category has been the largest within total voluntary departures
since 2007 when it surpassed AVRs. Other confirmed voluntary departures
increased from 6,883 in 2007 to 24,994 in 2013.

The number of people refused entry at port and subsequently departed
has decreased. The 42% decrease from the third quarter of 2009 (7,751) to
the second quarter of 2010 (4,520) has no identified single cause, although
26% of the decrease was due to a fall in the number of nationals of Afghani-
stan being refused entry and subsequently removed. The overall decreases
are the result of a combination of many factors such as tighter screening
of passengers prior to travel and changes in visa processes and regimes;
for instance, South African nationals have been required to have a visa for
any length or type of visit to the UK since July 2009. The figure for the first
quarter of 2014 has decreased by 23% compared with the fourth quarter of
2013 and 6% compared with the first quarter of 2013. The long-term trend
in voluntary departures increased steadily to the first quarter of 2010, but
quarterly figures since 2010 have shown signs of a more gradual upward
trend. The long-term increase coincides with the Home Office improving

50 Home Office National Statistics, available at: https://www.gov.uk/government/publications/
immigration-statistics-january-to-march-2014/immigration-statistics-january-to-march-2014.
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its contact management with migrants and its ability to track those who are
leaving the UK. It should be underlined that the figures include individu-
als who have been identified by administrative exercises as those who have
overstayed their leave, and then subsequently left the UK without informing
the Home Office. This identification process allows the Home Office to focus
its resources on persons who remain in the UK.

The number of enforced removals has steadily declined over time, al-
though this has been more gradual in recent years. The latest annual figure
(2013; 13,051) represents the lowest level since 2004. The highest number
of enforced removals in the period under consideration were for nationals
of Pakistan and India. Whereas the highest number of passengers who were
refused entry at port and were subsequently departed involved nationals of
the United States. The second and third highest involved nationals of Alba-
nia and Brazil. Nationals of the United States and Brazil who are not coming
to the UK for work or for six months or more do not need to apply for a visa
prior to arrival. The first time that they can be refused entry will therefore
be on arrival in the UK.

In recent years, the UK has tried its best to accelerate the process of
removing irregular migrants so as not to undermine the credibility of the
immigration system because of the belief that those who have no right to
remain in the UK should not live and work here. The UK has limited rights
of appeal for refused asylum seekers and is still working towards reducing
the scope for judicial review of decisions to remove. Another way in which
the UK attempts to speed up return is through the use of the Detained Fast
Track system. Migrants who undergo this system are immediately directed
from port of entry into the detention cwntre where they are then processed
within one to three weeks with minimal legal support™. AVR programmes
are definitely less expensive and more beneficial to migrants than deporta-
tion but on the other hand it can be a difficult sell because of public opinion
considering AVR scheme to be “bribing” irregular migrants to return home.
Currently there are three AVR programmes in operation run by NGO Refu-
gee Action and funded by the Home Office and the European Return Fund.

SIM. Cherti and B. Balaram, op. cit., p.11.
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Assisted Voluntary Return for Irregular Migrants (AVRIM) assists il-
legal entrants, trafficked persons, smuggled people and those whose leave
has expired of any nationality (apart from UK, European Economic Area
(EEA) or Swiss nationals) to return to their country of origin. It is not open
to people who have been in the asylum system. Assistance includes help and
funds in acquiring travel documentation to return as a normal passenger,
support and advice to prepare for return, paid flight and onward domes-
tic transport, airport assistance in the UK and also at the airport a person
returns to or onward transport from the airport. No reintegration package
is provided. A caseworker may: support a person to build a new life once
they have returned home, contact friends and family in a person’s country
before they leave, plan the way back from the airport to a final destination,
find out about healthcare and education near where such a person will be
living, etc.”

Voluntary Assisted Return and Reintegration Programme(VARRP) is
open to certain categories of irregular migrants: asylum seekers, refused asy-
lum seekers and persons with discretionary leave to remain. VARRP helps
with: travel documentation, arranging a flight to one’s country of return or
assistance at the airport in the UK. A person may be able to access help at
the airport they return to, onward transport from the airport to their des-
tination and finally they could receive up to £1500 to help them settle back
in their country. This is called ‘Reintegration Support’ and may be used for:
excess baggage and immediate needs on arrival, training and education, help
setting up a business including buying equipment and materials, travel to
find employment, housing, medical needs or mentoring opportunities™. The
precise nature of support is agreed with the applicant prior to their depar-
ture from the UK. The abovementioned elements of support are an added
incentive for individuals to take advantage of voluntary returns and may also
improve the sustainability of reintegration.

52 Refugee Action Choices Service, available at: http://www.choices-avr.org.uk/assets/0000/
1664/C2._AVRIM_Reintegration_Support_Client_Leaflet_-_English.pdf.
5 Refugee Action Choices Service, available at: http://www.choices-avr.org.uk/assets/0000/
1640/C1._VARRP_Reintegration_Support_Client_Leaflet_-_English.pdf.
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Assisted Voluntary Return for Families and Children (AVRFC) is the
programme established in April 2010. It applies to asylum seekers, refused
asylum seekers, persons who have discretionary leave to remain or no legal
status in the UK and are under eighteen or have a child under the age of
eighteen who will be returning home with such a person. AVREC helps with
travel documentation, arranging a flight to the country of return, provides
assistance at the airport in the UK, possibly access to help at the airport in
the country of return, onward transport from the airport to the destination
place and money help up to 2000 GBP per family member to settle back in
the home country®.

Many migrants are completely unaware that they are eligible for AVR
schemes or that such schemes exist. To encourage adoption of AVR pro-
grammes it might be advantageous to grant reintegration assistance for ex-
ample to people who fall into irregularity and volunteer their presence to
authorities. AVRIM, for instance, is a programme which provides no reinte-
gration help failing to address a major concern of many migrants — smooth
transition back to their home country. The person does not receive payment
of any kind and cannot access reintegration support even if they want to
leave the country voluntarily. These migrants will have to independently
seek out organizations in their home country that may help them in the pro-
cess of reintegration. Only migrants who participate in VAARP and AVFRC
are provided with some reintegration assistance. Another way to encourage
more irregular migrants to take advantage of AVR schemes is to simplify
the application process and involve relevant NGOs and community groups
to inform and give advice about these schemes. These actors are considered
more trusted by potential returnees than government officials. It might also
be worth considering to introduce a gateway process to AVR for detainees,
so that they can choose to return voluntarily as soon as they are detained
rather that remain in further detention only to face eventual deportation.

To conclude, irregular migration is a serious concern in the UK. Gov-
ernments have the right to control their own borders and decide on their

3¢ Refugee Action Choices Service, available at: http://www.choices-avr.org.uk/assets/0000/
1645/C3._AVRFC_Reintegration_Support_Client_Leaflet_-_English.pdf.
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own immigration laws. Migrants are right to challenge the UK government
if it takes enforcement actions is violation of migrant’s rights. However, the
UK may not be managing the return of irregular migrants as efficiently as
it could. As has been discussed above, there is scope for increasing returns
thanks to AVR programmes, consistent with the best practices in the Eu-
ropean Union. Introducing changes to increase the success of AVR pro-
grammes, for instance: through amending criteria for eligibility, the UK has
the potential to improve its ability to return irregular migrants.

Ireland similarly to the UK and Denmark view return as an integral
part of policy on irregular migration. In Ireland many irregular migrants
are over-stayers entering legally but remaining illegally, they are also un-
successful asylum applicants with deportation orders or persons who enter
the country illegally. In particular, large scale removals generate high costs
and as some believe, are socially and economically disruptive. What is more,
there is a risk of returning individuals to a precarious situation especially
for those seeking asylum®. This phenomenon also affects migrants who are
moved by smugglers and who may return to their countries of origin in debt.
In recent years also in Ireland more attention has been paid to the extent
to which assisted voluntary return schemes might be a more effective way
to promote returns. But it can be observed that one of the main reasons
migrants with an irregular status do not want to return home is related to
their financial commitments. Unfortunately, many of the participants have
paid large fees to agencies and intermediaries to come to Ireland. In major-
ity of these cases the money is borrowed from family and friends on the
understanding that the worker will send money home to repay the debt.
Hence, even if they find themselves without a work permit and with an ir-
regular status they still are obligated to repay the debts incurred. Such a situ-
ation definitely increases the pressure on the individual to stay working even
if they find themselves working in exploitative conditions®. Additionally,
many participants are supporting families in their countries of origin. They

55 M. Robinson, Life in the Shadows: An Exploration of Irregular Migration in Ireland, Dub-
lin 2007, p. 23 available at: http://mrci.ie/wp-content/uploads/2012/10/Life-in-the-Shadows_
an-Exploration-of-Irregular-Migration-in-Ireland.pdf.

56 M. Robinson, op. cit., p. 31.
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make regular financial remittances back home, mostly to support partners
and children or to educate younger members of their families. For each indi-
vidual with an irregular status staying in Ireland there might be a number of
dependants elsewhere being supported by his or her work activities. It is also
worth pointing out that migrants with an irregular status in Ireland are more
willing to endure extreme hardship rather than face the shame of returning
homes as a ‘failure’ or still in debt.

Denmark, similarly to the UK and Ireland has not opted into the Return
Directive. This decision is considered a political matter because Denmark
has a reservation in the legal field. The reservation means that Denmark can
pursue an independent immigration policy, regardless of the law adopted by
the EU in AFS]. But the Danish immigration policy cannot interfere with
other EU rules. For instance, the EU Citizenship Directive 2004/38 reaffirms
the fundamental right of free movement™. As a citizen of the EU a person
has the right to reside in another EU Member State, as long as they are em-
ployed, study or otherwise have enough money to live without being a bur-
den to the country’s social system and are covered by medical insurance.
National legislation cannot bypass this Directive.

As in the countries discussed above, also in Denmark there have been
repatriation programmes addressed to asylum seekers and rejected asy-
lum seekers.The Parliament Finance Committee adopted on 18 December
2012 a temporary support program for asylum seekers (particularly reject-
ed asylum seekers) who cooperate on voluntary return. The target group
included all asylum seekers who entered the country before 18 December
2012 and registered as asylum seekers before 1 July 2013. The economic
incentive for voluntary return was up to 20 000 DKK per adult and up to
10 000 DKK per child.

To join the program the asylum seeker had to register with the Danish
Immigration Service no later than 1 July 2013. The Danish state would also
cover the cost of travel and the transportation of personal belongings. Fur-
ther, the Danish state would fund the purchase of commercial equipment

57 See, A. Guild, S. Peers & J. Tomkin, The EU Citizenship Directive. A commentary, Oxford
2014.
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up to 10 000 DKK per adult. On 1 July 2013 the program was extended to
31 December 2013. But, it has not been extended any further. This was a re-
sult of a political agreement from 19 September 2012 between the govern-
ment and two political parties, The Unity List and The Liberal Alliance, on
increased focus on departure and new possibilities for asylum seekers.

In addition to this, a counseling service was established in a separate
programme, so-called Reinforced counseling of rejected asylum seekers. It
was aimed to facilitate the voluntary return of rejected asylum seekers.

The temporary support program for asylum seekers and rejected asy-
lum seekers was deemed a success. In total, until 31 December 2013, 603
persons, 504 adults and 99 children, applied for support, 418 were approved
(347 adults and 71 children) and 234 persons returned*.

According to EU law there are some limits for the freedom of move-
ment. Even a EU citizen can end up in a situation where the citizen is re-
siding illegally in another EU country and the citizen can be expelled. For
instance, if a EU citizen has not registered as a job seeker three months after
entering another EU country, including Denmark or Ireland, the person will
formally be illegal in that country. After six months the person must be em-
ployed or have the necessary (documented) means to sustain himself.

In case of illegal residence the EU citizen is a Police matter. The Police
will expel the person. The Police will submit a petition to The Danish Im-
migration Service to deport the person. The Danish Immigration Service
has the task of assessing the legal grounds for administrative expulsions (for
minor offenses). The Police, to be more precise the attorney general and the
Danish courts have the competence to decide in matters of expulsion in cas-
es of more severe offenses. In practice, the Police will escort the EU citizen
to the train or airplane.

Denmark has seen some problems with Romanian citizens in the past
years during summer where they camp in public parks in big numbers
and harass pedestrians in the center of Copenhagen, begging for money
etc. In the summer of 2010 Denmark - The Danish Immigration Service
- granted the expulsion of a large number of Romanians. Apparently this

58 Data come from Danish Immigration Service.
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was not in accordance with EU regulations and the EU Citizenship Direc-
tive. In 2011 the Supreme Court and the Ministry of Justice established
a new limit of offenses for which expulsion can be imposed on EU citizens.
A number of minor offenses - like begging — will require more than one,
first time offense in order to expel. Thus, in the summer of 2013 the Police
adopted a new tactic where the Police recorded all minor, first time of-
fenses of this nature in order to document the important second offense
which indeed could include expulsion.

Today it is harder to expel a EU citizen than in 2010 but it is still an
option in certain circumstances — regardless of the Danish reservation in
the legal field**.

Summing up, the three countries considered - the UK, Ireland and
Denmark - have a special status due to the fact that they do not participate
fully in EU integration and they also do not apply the Schengen acquis
fully. They provide different reasons for not being involved in the above-
mentioned matters.

British selective approach towards EU policy on asylum and immigra-
tion was once characterized by Tony Blair as giving it “the best of two worlds”.
On the one hand, as Blair underlined, the UK secured the right to opt in to
any provisions concerning the asylum and immigration that it wanted, “un-
less we opt in, we are not affected by it”, on the other, Britain was for opt-
ing in to measures so as to make sure that “there are proper restrictions on
some of the European borders that end up affecting our country”®. Geddes
concluded that the UK’s ‘selective use of the EU as an alternative, coopera-
tive venue for migration policy management actually reinforces rather than
overturns established patterns [in domestic policy].®" Some scholars have
observed that Britain is more prone to participate in coercive measures lim-
iting the ability of migrants to enter the EU more willingly, however, opting
out of protective measures which give migrants and third-country nationals

59 This part of article includes helpful comments of Nils Bak, Head of Press Relations in the
Danish Immigration Service.

60 Tony Blair, 25 October 2004, quoted in A. Geddes, Getting the Best of Both Worlds? Britain, the
EU and Migration Policy, London 2005, p. 723.

61 A. Geddes, op. cit. p. 723.
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some rights. This tendency seems to continue as the UK recently decided
not to opt in to a draft EU Directive on Human Trafficking, while opting in
to negotiations for international sharing of Passenger Name Records®. It
can be concluded that the UK’s selective approach may bring various dis-
advantages. The UK may find itself excluded from EU policies it wishes to
engage in, as for example: the rulings on Frontex, biometric passports or
data from the visa information system. As C. Costello underlines, the new
government’s reluctance to engage with the reforms to EU asylum measures
may also undermine its position when seeking to use the Dublin system®.
The failure to opt in to EU measures clearly diminishes migrants’ rights
in the UK, it especially affects their rights to move freely within the EU.
Furthermore, some EU measures attempt to balance migration control and
migrants’ rights. For instance, the EU attitude to employment of irregular
migrants aims both to prevent their employment, and decrease demand by
ensuring that at least some labor rights of irregular migrants are protected.

62 C. Costello, E. Hancox, The UK, the Common European Asylum System and EU Immigration
Law, Oxford 2014, p. 8.
63 Ibidem, p. 8.
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THE CONCEPT OF A SAFE EUROPEAN
COUNTRY AND ITS IMPACT ON THIRD
COUNTRY NATIONALS FUNDAMENTAL

RIGHTS PROTECTION

ANNA KOSINSKA

INTRODUCTORY REMARKS!

The concept of a European safe third country was used in Directive
2005/85 on minimum standards on procedures for granting and withdraw-
ing refugee status in Member States®.

This article assumes to fulfill legal material analysis in relation to asy-
lum procedures (as well as refoulement procedures in the case of imple-
mentation standards of the Regulation Dublin II), conduct analysis of the
case law in order to present a profound definition of ‘safe state) yet also
to explore a possibility of this very definition usage in repatriation proce-
dures and guarantees deriving from Art. 19 of the Charter of Fundamental
Rights of the European Union (CFR). The problem of migrant refoulement
under Dublin IT Regulation applies to a particular group of foreigners who
applied for refugee status in a European country, while in a second country
they applied a second time. Residence of such people remains to be of an
irregular nature, despite the fact it differs from the one provided in the
return directive.

! Law in the article as of April 30, 2015.
2 Art. 36 Council Directive 2005/85/WE 1 of December, 2005 on minimum standards for
procedures for granting and withdrawing refugee status, OJ L 326, 13.12.2005.
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1. PROTECTION OF THE FUNDAMENTAL RIGHTS
OF MIGRANTS

Protection of migrants’ rights in international law has its origins in the
United Nations system. Currently, migrants’ rights are also protected in the
European system under the auspices of Council of Europe and the European
Union, having complementary character towards each other. It is worth em-
phasizing that systems of protection of migrants, and especially refugees,
which were created in the framework of the United Nations, the Council of
Europe and the European Union mutually intertwine. An example of com-
monly recognized principles of international law is the principle of non-
refoulement, under which no one is allowed to turn back a person seeking
protection to the territory where his life or freedom is endangered®. While
analyzing foreigners’ rights protection systems, one shouldn't strictly divide
those rights into three traditionally distinguished groups (refugees, irregu-
lar migrants, regular migrants), for this sort of division is highly technical,
yet all the rights are complementary to each other. Hence system of rights
that are serving refugees also affects the rights guaranteed to other groups of
third-country nationals.

MIGRANTS PROTECTION SYSTEMS IN INTERNATIONAL LAW
- EUROPEAN UNION AND THE COUNCIL OF EUROPE

International instruments of protection of migrants’ and refugees’ rights
have been adopted by the United Nations and have given rise to complex in-
terests of the international community about this particular group of people.
Already the Universal Declaration of Human Rights?, although not being
a legally binding document, contains an article on the right to the freedom

3 S. Lauterpacht, D. Betlehem, The scope and content of the principle of non - refoulment: Opin-
ion [in:] Refugee Protection in International Law. UNHCR’s Global Consultations on Internation-
al Protection, Cambridge 2003, p. 88.

4 Universal Declaration of Human Rights adopted by the UN General Assembly on 10 Decem-
ber 1948 [in:] R. Kuzniar, Human Rights. The law, institutions, international relations, Warsaw
2008, p. 407.
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of movement (Art. 13) and the right to asylum (Art. 14)°. The following
step was the establishment of the office of the United Nations High Com-
missioner for Refugees (UNHCR) via Resolution of General Assembly as
of December 3, 1949°. The Statute of the High Commissioner came into
being on December 14, 1950”. Headquarters of the Commissioner’s Office
is in Geneva, while the agency itself is managed by the Economic and Social
Council (ECOSOC)8.

The next step in providing comprehensive protection to refugees was
the adoption of the Geneva Convention as legally binding for all countries
of the European Union as an international act’, amended further on by the
New York Protocol®. In the context of this particular article adoption of
regulations on the prohibition of refoulement of foreigners applying for pro-
tection was important'’. Definitions and the solution adopted in the Con-

5 In accordance with the art. 14 para. 1: “Everyone has the right to seek asylum and to make
use of it in a different country in case of persecution”

6 Resolution 319 (IV), of 3 December 1949, the United Nations General Assembly. In accord-
ance with the resolution of the Commissioner it was to begin operations on 1 January 1951.,
available at www.refworld.org.

7 Statute of the Office of the United Nations High Commissioner for Refugees, General assem-
bly resolution 428 (V) of 14 December 1950, available at www.unhcr.org.

8 Information on the actions taken by the UNHCR can be found at the official website: www.
unhcr.org. Member States recognize the special role of the UNHCR in the refugee procedure,
allowing under Art. 21 Directive 2005/85 for access of applicants for asylum, as well as giving
by UNHCR opinions in relation to individual applications. On the mandate of the High Com-
missioner: S. Kneebone, Refugees and displaced persons: the refugee definition and humanitarian
protection [in] the S. Joseph, Beth A. (ed.) Research Handbook on International Human Rights
Law, Edgar Elgar 2010, p. 223.

9 Convention relating to the Status of Refugees, signed in Geneva on 28 July 1951, O]
1991.119.515.

10 Protocol relating to the Status of Refugees, signed in New York on 31.01.1967, OJ 1991
119 517 and 518.

11 Prohibition of expulsion was established in Articles 32 and 33 of the Convention. In accord-
ance with Art. 32 ‘1. The Contracting States shall not expel a refugee, lawfully residing on its’
territory for reasons other than safety of state or public order  yet in accordance with Art. 33
‘1. No Contracting State shall not expel or return a refugee in any sort or manner to the frontiers
of its’ territories where his life or freedom would be threatened on account of his race, religion,
nationality, membership in a particular social group or political belief”.
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vention were later used in the creation of the Area of Freedom, Security and
Justice as well as the Common European System of Asylum'.

In the area of the international arena particularly important was the
adoption of the International Covenants, which was a process of codifica-
tion of rights of first and second generation. And although the International
Covenant on Civil and Political Rights does not regulate directly the right to
asylum, yet guarantees of respect for freedom and security (Art. 9) of each
person, prohibition of inhuman treatment (art. 7), as well as the right to
freedom of movement (Article 12) were established there!®. Protection of
the rights of migrants in the framework of the United Nations was strength-
ened via creation of the International Organization for Migration™.

In the initial phase of integration European Communities within the
framework of their competences did not deal with issues of human rights
protection'®. In the European system a leading role in this field has been
held by the Council of Europe. Adopted in 1950, the Convention for the
Protection of Human Rights and Fundamental Freedoms in its original ver-
sion did not include any guarantees to protect the rights of migrants's, yet
the ECJ based in such situations its’ decisions on other provisions of the
ECHR, such as those guaranteeing the right to life (Art. 2) or the prohibition
of inhuman treatment (Art. 3)"”. Migrants’ rights were guaranteed only in
the additional protocols: Protocol 4 as of 1963 (on Prohibition of collective

12 See Common Position as of 4 March, 1996 determined by the Council pursuant to art. K.3
of the Treaty of European Union on the harmonized application of the definition of refugee in
Art. 1 of the Geneva Convention as of 28 July, 1951, relating to the Status of Refugees, Eurlex
31996F0196.

13 International Covenant on Civil and Political Rights opened for signature in New York on
December 19, 1966, O] 1977.38.167 — est.

14 More about the organization’s activities, available at www.iom.int.

15 T. Sieniow, Protection of the rights and freedoms of individuals in the European Union [w:]
A. Ku$ (ed.), Introduction to European Union Law, Lublin 2013, p. 339.

16 B. Rainey, Human Rights Law, Oxford 2012, p. 22. Convention for the Protection of Human
Rights and Fundamental Freedoms, November 4, 1950, O] 1993. 61284 with amendments.

17 Violation of Art. 3 have been identified inter alia in the judgment M.S.S. v Belgium. More
about the judgment: W. Moreno-Lax, Dismantling the Dublin system: MSS v Belgium and
Greece, European Journal of Migration and Law, No. 1 (14) / 2012, p. 30.
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expulsion of foreigners)', and Protocol 7 as of 1984 (on the Procedural
guarantees during the expulsion of foreigners)".

As it was noted by V. Matsokin “There is no doubt that the ECHR has
had a particular impact on Community law. Means of protection of human
rights, which was layered by the ECHR (...) decisively influenced the work of
the European Court of Justice in Luxembourg™®. Currently the Union’s ac-
cession to the Convention is guaranteed in art. 6 of the Treaty on European
Union?'. Negotiations regarding signing of the accession agreement began
in May 2010, on April 5, 2013 final text of the agreement was approved, on
which the opinion of the EC] must be given*.

PROTECTION OF MIGRANTS’ RIGHTS IN THE EUROPEAN UNION

The protection of migrants’ rights in the EU was mainly influenced by
the creation of the Area of Freedom, Security and Justice. Legislation in this
area was introduced by virtue of the Amsterdam Treaty?. The treaty es-
tablished common norms inter alia in the realm of migration policy, asy-
lum and border controls. Due to the incorporation of these policies into the
scope of activities of the European Union, they became also of interest to EU
institutions and bodies responsible for protection of fundamental rights*.

18 0] 1995.36.175 with amendments.

190J 2003.42.364.

20V, Matsokina, Charter of Fundamental Rights and the European Convention for the Protection
of Human Rights and Fundamental Freedoms [in:] A. Wrébel (ed.), Charter of Fundamental
Rights of the European and national legal order, Warsaw 2009, p. 193.

21 Tn accordance with Art. 6 para. 2 “The Union shall accede to the European Convention for the
Protection of Human Rights and Fundamental Freedoms”. Protocol (No 30) on the application of
the Charter of Fundamental Rights of the European Union to the Polish and the United Kingdom
to the Treaty on Functioning of the European Union Official Journal. O] C 326/313 of 12.10.2012.
22 www.hub.coe.int/what-we-do/human-rights/eu-accession-to-the-convention. Already after
finishing publication ECJ issued a negative opinion on the agreement.

2 E. Guild, S. Carrera, The European Union’s Area of Freedom, Security and Justice ten years on
[in:] E. Guild, S. Carrera, A. Eggenschwiles (ed.), The European Union’s Area of Freedom, Secu-
rity and Justice ten years on. Successes and future challenges under the Stockholm Programme,
Brussels 2010, p. 1.

24 First of all one should mention European Union Fundamental Rights Agency, as well as
the activities of the European Asylum Support Office, Frontex (European Agency for the
Management of Operational Cooperation at the External Borders of the Member States of
the European Union).
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The Charter of Fundamental Rights (CFR) became a valid source
of law together with entry into force of the Lisbon Treaty*. Despite
that already since 2006 the European Court of Justice has ruled on its
basis®. The Charter, according to the Preamble, does not create new
rights but merely repeats the rights guaranteed in the system of in-
ternational law, in the constitutional traditions of Member States and
rulings of the ECJ¥.

Poland has adopted the Charter accompanied by the Treaty of Lisbon and
the British Protocol®. The provisions of the Protocol argue that interpretation
that declares contradiction between national legislation and the provisions of
Charter is excluded®, besides the Charter does not confer new powers neither
to the ECJ nor to state courts®. Furthermore, according to the art. 1 para. 2
direct affect of rights of the Charter under Title IV is excluded. In the most
profound way on application of the Charter in regard to Poland and the UK
the ECJ has ruled in the judgment N.S. .

In accordance with art. 18 of the Charter “The right to asylum is guar-
anteed with respect for the rules of the Geneva Convention as of July 28,
1951 and the Protocol as of January 31, 1967 relating to the status of refu-

25 Charter of Fundamental Rights of the European Union, OJ C 326/02, 26.10.2012.

26 D. Chalmers, G. Davies, G. Monti, European Union Law, Cambridge 2011, p. 238.

27 'The preamble to the Charter of Fundamental Rights of the European Union.

28 Protocol (No 30) on the application of the Charter of Fundamental Rights of the European
Union to the Polish and the United Kingdom to the Treaty on the Functioning of the Europe-
an Union, OJ C 326/313 of 12.10.2012. More [in:] K. Kowalik-Banczyk, Consequences of the
adoption of Polish-British protocol on the application of the Charter of Fundamental Rights [in:]
A. Wrébel (ed.), The Charter of Fundamental Rights of the European and national legal, Warsaw
2009, p. 131.

2 J. Gileta, Charter of Fundamental Rights - British protocol and Polish opt-out [in:] A. Kus,
A. Szachon-Pszenny (ed.) The effect of the acquis communautaire and the Schengen acquis on
Polish law - experiences and perspectives. Volume II - 15 years Schengen acquis in EU law, Lu-
blin, 2014, p. 82.

307. Gileta, op. cit., p. 83. As the author notes, this is the first of the proposed interpretation of the
Charter, while the second proposed interpretation is based on the assumption that when Charter
with its protection will reach further than the current protection of fundamental rights of the
European Union, recognized as general principles of law, the provisions of the Protocol would
exclude the ability to use the Charter in a broader realm than the one adopted by the Polish and
British courts, resulting from general principles.

3UN.S. v Secretary of State for Home Department, C - 411/10 and C - 493/10.
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gees and in accordance with the Treaty on European Union and the Treaty
on the Functioning of European Union (hereinafter referred to as «the
Treaties»)”. The protection foreseen in the Charter derives both from public
international law, as well as from regulations of the TFEU that deal with
functioning of the Area of Freedom, Security and Justice®. Protection of
the rights of irregular migrants is provided in art. 19 of the Charter®.

2. EUROPEAN ASYLUM SYSTEM

THE CREATION OF ASYLUM SYSTEM

Interest of the European Community in a harmonized asylum system
dates back to the 80s™ of the XX century*, yet legal basis for the Common
European Asylum System appeared only in the Amsterdam Treaty®, cur-
rently regulated in the Treaty on the Functioning of the European Union.
The aim of the CEAS was to harmonize Member States’ asylum systems
and to share the burden of adoption of new refugees®. Effectiveness of the
implementation of this system was heavily influenced by the creation of the
European Refugee Fund and the European Asylum Support Office”. Cur-
rently basic acts that harmonize asylum system protection in the European

32 According to the explanations of art. 18 Charter of Fundamental Rights “The text of the ar-
ticle was based on Art. 63 of the TEU, now replaced by Art. 78 of the Treaty on the Functioning
of the European Union, which requires the Union to respect the Geneva Convention relating
to the Status of Refugees”.

33 According to Art. 19 of the Charter: “1. Collective expulsions are prohibited. 2. Nobody may
be removed from the territory of the country, expelled or extradited to a state, where there is
a serious risk that a person can be subjected to the death penalty, torture or other inhuman or
humiliating treatment or punishment”.

34 A. Florczak, Protection of Refugees in the system of Community law [in:] A. Florczak (ed.),
Protection of fundamental rights in the European Union. Selected issues, Warsaw 2009, p. 212.

35 Amsterdam Treaty, O] EU C 340, 10.11.1997.

36 J. Balicki, Immigrants and Refugees in the European Union. Humanization of immigration and
asylum policy, Warsaw 2012, p. 166.

37 European Asylum Support Office was established by the Regulation of the European Par-
liament and of the Council (EU) No 439/2010 of May 19, 2010, on the establishment of the
European Asylum Support, OJ L 132/11, 29.05.2010.
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Union are the Directive on asylum procedures®, Directive on reception
conditions (i.e. Reception directive)®, Qualification Directive®’, Dublin II
Regulation*! (in a modified version a so-called Dublin III Regulation) and
Regulation Eurodac*.

THE CONCEPT OF A SAFE COUNTRY
The concept of a safe country was included in the legal framework of the
Council Directive 2005/85. This Directive lays down minimum norms for the

38 Council Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures
for granting and withdrawing refugee status in Member States (O] L 326, 13.12.2005) on July
21, 2015 will be replaced by Directive of the EP and of the Council 2013/32/EU of 26 June
2013 on common procedures for granting and withdrawing international protection (O] L 180,
29.6.2013).

39 Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the
reception of asylum seekers (O] L 31, 6.2.2003).

4 Directive of the EP and of the Council 2011/95/EU of 13 December 2011 on standards for
the qualification of third country nationals or stateless persons as beneficiaries of international
protection, for a uniform status for refugees or for persons eligible for subsidiary protection,
and the protection granted (recast), (O] L 337/9, 20.12.2011), applicable from 21 December
2013, has replaced Council Directive 2004/83/EC of 29 April 2004 on minimum standards for
the qualification and status of third-country nationals or stateless persons as refugees or as
persons who otherwise need international protection and the content of the protection granted
(OJ L 304, 30.9.2004).

4 Council Regulation (EC) No 343/2003 establishing the criteria and mechanisms for deter-
mining the Member State responsible for examining an asylum application lodged in one of
the Member States by a third-country national (O] L 50, 25.2.2003), replaced by Regulation
(EU) No 604/2013 of the EP and of the Council of 26 June 2013 establishing the criteria and
mechanisms for determining the Member State responsible for examining an application for
international protection lodged in one of the Member States by a third-country national or a
stateless person (recast) (O] L 180/31, 06.29.2013).

4 Council Regulation (EC) No 2725/2000 of 11 December 2000 concerning the establishment
of ‘Eurodac’ for the comparison of fingerprints for the effective application of the Dublin Con-
vention (O] L 316/1, 11.12.2011) will be replaced on 20 July 2015 by Regulation of the European
Parliament and of the Council (EU) No 603/2013 of 26 June 2013 on the establishment of
‘Eurodac’ for the comparison of fingerprints for the effective application of Regulation (EU) No
604/2013 establishing the criteria and mechanisms for determining the Member State respon-
sible for examining an application for international protection lodged in one of the Member
States by a third-country national or a stateless person and on requests for the comparison with
Eurodac data by Member States’ law enforcement authorities and Europol for law enforcement
purposes, and amending Regulation (EU) No 1077/2011 establishing a European Agency for
the operational management of large-scale IT systems in the area of freedom, security and
justice (recast) (O] L 180/1, 29.6.2013)..
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standards of refugee procedures in the Member States. Already in the Preamble
of the Directive there was a reference to fundamental rights. These references
primarily confirm that the legal act does not violate fundamental rights and
observes the principles recognized in the Charter of Fundamental Rights®.
Moreover, Member States in the realm of implementation of the Directive are
also related to the obligations of the international agreements that prohibit dis-
crimination*. Finally, during the procedure, special care should be given to
unaccompanied minors, interests of a child is to be taken into account (prin-
ciple of the best interests of the child)*. The very concept of safe country was
introduced into Community legislation already in the 90s™. In the Directive
the concept of safe country was used with regard to a safe third country" (also
known as the country of origin*) and safe European third country*.

As a safe third country can be considered only a state, for which there is
certainty that a person seeking asylum will be treated in accordance with the
standards set out in Art. 27 of the Directive. These standards include: lack
of threat to life and freedom for reason of race, religion, nationality, mem-
bership of a social group or political opinion, adherence to the principle of
non-refoulement (if it is contradicting to freedom from torture or inhuman
treatment) as well as the ability to apply for and to be granted a refugee sta-
tus in accordance with the Geneva Convention. Member States have a duty
to inform the Commission periodically about the countries to which this
concept has been applied™.

43 Recital 8 of Directive 2005/85.

44 Recital 9.

45 Recital 14.

46 European Union: Council of the European Union, Council Resolution of 30 November 1992
on a Harmonized Approach to Questions Concerning Host Third Countries (“London Reso-
lution”), 30 November 1992. Document available at: www.refworld.org/docid/3f86c3094.html
(viewed: 19.03.2014).

47 Art. 27.

48In accordance with art. 31: “A third country defined as a safe country of origin under art. 29
or art. 30 can, after an individual examination of the application, be considered as a safe country
of origin for a particular applicant for asylum only if: a) he has the nationality of that country;
or b) is a stateless person and was formerly habitually resided in that country.

4 Art. 36.

50 Art. 27 para. 5.
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Furthermore, the Council on a proposal from the Commission® and
after consultations with the European Parliament forms a minimum com-
mon list of third countries recognized as safe countries of origin - require-
ments for the recognition of the state as a safe one are included in Annex
IT to the Directive®. Member States have also been given the opportunity
of designating on the national level third countries as safe countries of ori-
gin®. Member States should make sure that in this third country person will
not be subjected to persecution and torture or inhuman behavior*.

The preamble to the Directive states that the concept of safe country
of origin “cannot constitute an absolute guarantee of safety for nationals of
that country”®. Determination of the country as a safe one derives from the

SUArt. 29.

52 According to Annex II of the Directive: “A country is considered as a safe country of origin
when based on legal situation, the application of the law within a democratic system and the
general political circumstances, can be shown that there is consistently no persecution as
defined in Art. 9 of Directive 2004/83/EG; it does not apply torture or inhuman or humiliating
treatment or punishment and no threat by reason of indiscriminate violence in situations of
international or internal armed conflict” Moreover, when assessing, the following is taken into
consideration: the extent to which protection against persecution or mistreatment is provided
by: a) the relevant laws and regulations of the country and the manner in which they are applied;
b) respect for the rights and freedoms enshrined in the European Convention for the Protection
of Human Rights and Fundamental Freedoms or the International Covenant on Civil and
Political Rights, and the Convention against Torture, in particular for the rights from which
no derogations are permitted according to the Art. 15 para. 2 of the European Convention;
¢) respect for the principle of non-refoulement in accordance with the Geneva Convention;
d) establishment of an effective system of remedies against violations of these rights and freedoms.
The Council has the ability under Art. 29 para. 2 to introduce amendments to the list. Requests for
amendments are examined by the Commission, yet Member States and the Council can apply with
amendments. The Commission may use the information provided by the UNHCR, the Council
of Europe and other international organizations. On the time of examination of an application for
recognition of a country as a dangerous one, liabilities of the applicant shall be suspended with
regard to this member state for a maximum period of 3 months. At that time, the Commission has
a chance to present a proposal to remove the state from the minimum common list.

53 Art. 30.

54 Art. 30 para. 2 in assessing the situation in the country, one should, in accordance with art.
30 para. 4, take into account the legal situation, application of the law and the general political
situation in the that country. The assessment should rest upon diverse sources of information
(Art. 30, para. 5), i.e. on the information from the UNHCR, other Member States and interna-
tional organizations.

55 Recital 21 and continues: “Estimation that decide about that qualification, due to its nature,
can only take into account the general civil, legal and political circumstances in that country, as
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overall assessment of the situation, if, however, the applicant demonstrates
the existence of a real threat for him in that country, in this particular situa-
tion this country should not be considered as a safe one.

The concept of European safe third countries was adopted under Art.
36 of the Directive. According to which a state can be recognized as safe if it
has ratified the Geneva Convention and abides by its provisions without any
territorial limitations, has established in accordance with the law of asylum
procedures, ratified the ECHR and abides its provisions (including regula-
tions relating to effective remedies) and has been identified as a safe one by
the Council®. It should also be noted that the concept of safe countries also
included Member States under Protocol 24 to the Treaty of Lisbon®. The
adoption of the protocol is to prevent the use of the right to asylum with full
respect for the provisions of the Geneva Convention. In accordance with
the provisions of the Protocol: “Given the level of protection of fundamen-
tal rights and freedoms by the Member States of the European Union, the
Member States shall be regarded as safe countries of origin in respect of
each other for all legal and practical purposes in relation to asylum matters.”
Therefore, asylum applications submitted by the citizens of the EU can be
considered with in the Member States only in exceptional cases.

In the literature, the concept of safe country has been subjected to criti-
cism. Thus, A. Potyrala rightly notes that this concept is incompatible with
the Geneva Convention. On the one hand, it deprives some ethnic groups of
the opportunity to apply for asylum on the basis of the adopted legal fiction

well as whether the person in that state shall be exposed to persecution, torture or inhuman or
degrading treatment or punishment are subject to sanction in practice”.

56 Art. 36 para. 1. In accordance with para. 3 The Council shall adopt and amend a common
list of safe third countries.

57 Protocol (No 24) on asylum for nationals of Member States of the European Union
26.10.2012 C 326/305.

58 Art. 1.This is the case if a Member State does not comply with the provisions of the ECHR,
the proceedings against the Member State was initiated as of Article 7 TEU or the decision has
been taken against a Member State under the procedure provided by the Article. 7 TEU, or if
the state decides unilaterally to examine such a request, informing the Council about it (“the
application shall be considered on the basis of the presumption that it is completely unfounded,
without infringing in any way the decision-making power of the Member State.
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that the situation in those countries deemed safe will remain unchanged®.
Meanwhile, in the case of politically unstable territories, the situation in the
realm of human rights may suddenly change and until the next verification
of the list situation in this country will be considered as safe. Secondly, “the
concept of safe countries undermines the most important achievement of
the creators of the Convention (Geneva), which is the individualistic nature
of the right to asylum)”. Finally, A. Potyrata quite boldly states that the con-
cept of safe countries contradicts the principle of equality and non-discrim-
ination enshrined in the Charter of Fundamental Rights of the European
Union, because “they prohibit the use of the criterion of nationality in deter-
mining the extent of entitlements of a fundamental nature™.

In the new directive adopted on 26 June 2013 the safe third country
concept has been regulated in art. 38°.. Under that provision, the state is
a safe country, where life and freedom of a person are not threatened, there
is no risk of suffering serious harm®, the principle of non-refoulement
and established in international law prohibition of removal are respected,
and there is a possibility of applying for the refugee status. Safe third Euro-
pean country can be considered a state that has ratified the Geneva Con-
vention and the European Convention on Human Rights, as well as has
asylum procedures prescribed by law®. The concept adopted by the Mem-
ber States is rebuttable - in accordance with art. 39 para. 3: “Applicants
shall be allowed to challenge the application of the concept of European

59 A. Potyrata, Commentary on Art. 18 of the Charter of Fundamental Rights [in:] A. Wrdbel
(ed.), The Charter of Fundamental Rights of the European Union. Commentary, Warsaw 2013,
p. 666.

60 Ibidem, p. 667.

61 Directive of the European Parliament and of the Council 2013/32 / EU of 26 June 2013
on common procedures for granting and withdrawing international protection, OJ L 180/60,
29.06.2013.

¢ Directive of the European Parliament and of the Council 2011/95 / EU of 13 December 2011
on standards for the qualification of third country nationals or stateless persons as beneficiaries
of international protection, a uniform status for refugees or for persons eligible for subsidi-
ary protection, and the granted protection (recast version), OJ L 337/9, 20.12.2011, (applicable
from 21 December 2013).

63 Art. 39.
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safe third country on the grounds that this third country is not safe for him
due to their particular situation”.

DUBLIN II AND DUBLIN III REGULATION - BASIC PROVISIONS

The so-called Dublin II regulation established criteria for determin-
ing the Member State responsible for examining an application for refugee
status, so that the procedures in relation to one person were not initiated
or conducted simultaneously in several Member States. This regulation has
been transformed on 26 June 2013 and to 1 January 2014 obliges as Regu-
lation No 604/2013 (as so called Dublin III Regulation). For the purposes
of this article the provisions of both regulations will be discussed, because
judgments which until now were made in connection with the concept of
a safe country, were related to the previous regulation (i.e. Dublin II). Firstly
we will characterize the existing provisions of the Dublin IT Regulation, and
further on discuss changes made in the recast version of Regulation.

According to the Preamble of the Dublin II Regulation, Member States
were obliged to comply with binding international agreements (primar-
ily with the Geneva Convention and adherence to the principle of non-
refoulement)®, further regulation respects the rights confirmed in the
Charter of Fundamental Rights, especially in Art. 18 (right to asylum)®

The principles for establishing the state responsible for examining an
application has been laid down in Section III of the Dublin II Regulation.
According to the principle, the state responsible for examining the applica-
tion should be the state that was first entered by the third country resident®.

64 Recital 12 of the Preamble.

65 Recital 14 of the Preamble.

6 Art. 5 et seq. Other criteria are specified in a hierarchical order of application and refer to
inter alia the unaccompanied minors or persons who have a family member in another Member
State. In case when a person illegally entered the territory of a Member State from the territory
of a third country, the State is responsible for examining an asylum application (Art. 10). Such
liability shall expire after 12 months. Moreover, the person who has illegally entered territory of
the MS and previously lived in another MS continuously for at least 5 months, then the latter MS
of residence is responsible for examining an asylum application. Finally, in accordance with the
humanitarian clause of the art. 15 “Any Member State, even if it is not responsible under the cri-
teria set out in this Regulation, may bring together family members, as well as other relatives who
are dependents, on humanitarian grounds based in particular on family or cultural considera-
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However, in accordance with art. 3. para.2 “Notwithstanding para. 1, any
Member State may consider an application for asylum submitted by a third
country resident, even if such examination is not within the realm of its’
responsibility under the criteria laid down in this Regulation” In addition,
each Member State preserves the right to send back asylum seekers to a third
country, in accordance with the provisions of the Geneva Convention®.

The rules taking charge and taking back asylum-seekers, for which there
is a suspicion that another country is responsible for examining its’ applica-
tion, have been dealt with in the V chapter of the Regulation. If a Member
State acknowledges that another Member State is responsible for examining
the application, it may urge this MS to take over the person applying for
protection (within 3 months from the date of application)®. The Member
State to which the request is directed shall take a decision within two months
from the date of receipt of the proposal® - if it shall agree to take this person
over, at that moment the person is turned to the Member State responsible
for the application submitting (usually it is a country of first entry).

Dublin III Regulation, i.e. Regulation of 26 June 2013 on establishing
the criteria and mechanisms for determining the Member State responsible
for examining an application for international protection submitted in one
of the Member States by a third country national or a stateless person shall
apply from 1 January 2014.

In accordance with art. 3. para. 2 the Member State responsible for
examining the application of status is the first Member State in which
the application has been made, as long as one cannot, on the basis of
the Regulation criteria, appoint a responsible state’. Among the general

tions. In this case that Member State, at the request of another Member State, shall examine the
application for asylum of the person concerned. The persons concerned must give their consent.
67 Art. 3 para. 3.

68 Art. 17 para. 1 of the Dublin II Regulation.

 Art. 18.

70 Regulation 604/2013 (Dublin III). However, according to Article 3, para. 2 “If the transfer of
the applicant to the Member State originally designated as the responsible state is not possible,
because there are compelling reasons to believe that in the asylum procedure and reception
conditions of applicants in that Member State are defects in the system, causing the appearance
of a risk of inhuman or degrading treatment within the meaning of Article 4 of the Charter
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rules in the Regulation the right to information is guaranteed”. Accord-
ing to which, immediately after the submission of an asylum application,
the applicant is informed of, among others, the purposes of Dublin III
Regulation, criteria for determining the Member State responsible and
the possibility of an appeal decision. Another instrument introduced by
the regulation is a so-called individual conversation, which is carried out
by the authorities of a Member State with the applicant in order to deter-
mine the responsible state”.

Chapter III of the Regulation concerns the criteria for determining the
responsible Member State in accordance with art. 7 para. 2 “Member State re-
sponsible in accordance with the criteria set out in this section shall be deter-
mined on the basis of the existing situation when the applicant submitted for
the first time an application for international protection in a Member State”.
Yet specific criteria have been provided in relation to minors their families”.
Take over proceedings are handled in Chapter VI of the Regulation™.

3. EUROPEAN COURT OF JUSTICE RULINGS

The ECJ most fully expressed its’ position on the concept of safe coun-
try in the judgment N.S. v Home Secretary State in Joined Cases C-411/10

of Fundamental Rights of the European Union, the Member State which is to determine the
responsible Member State continues the assessment of criteria set up in Chapter III in order
to determine whether another Member State may be designated as a responsible one. If under
this paragraph one cannot perform transfer to any of the Member States, designated on the
basis of criteria set out in Chapter III or to the first Member State in which the application was
submitted, the responsible Member State becomes a Member State conducting proceedings for
determination of the responsible Member State”.

71 Art. 4 of the Dublin III Regulation. Furthermore, in accordance with para. 2 of this article,
“The Commission adopt via implementing acts a common leaflet - and a special leaflet for un-
accompanied minors - that contain at least the information referred to in para. 1 of this Article”
72 Art. 5.

73 Art. 8 et seq. of the Regulation.

74 In accordance with art. 22, the requested State shall decide on the takeover of an applicant for
asylum within 2 months from the date of receipt of the request from another Member State. No
action on the part of the requested Member State is deemed as acceptance of the application and
result in the obligation of takeover. In accordance with art. 27 applicant has the right to lodge an
appeal against the transfer decision. The transfer takes place in accordance with art. 29 “at the
latest within six months from the consent made by another Member State requested to take over”.
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and C-493/1017. It is worth underlining that the instrument of turning and
the need to respect the principle of non-refoulement applies to both asylum
seekers who submitted an application in another Member State (and thus
their stay on the territory of the applicant for the transfer of a Member State
is irregular), as well as to the typical irregular migrants, who are awaiting
expulsion to the third country. Thus, as has been noted, standards applied in
Dublin proceedings and the concept of safe country can have a significant
impact on the fundamental rights of irregular migrants in situations of re-
turn. These are the issues that seem to be important from the point of view
of two groups of migrants (asylum seekers and persons residing illegally on
the territory of a Member State).

Judgment in Joined Cases N.S. was a consequence of the ECHR judg-
ment on the MSS v Belgium and Greece, concerning the return to Greece of
an asylum applicant. The ECHR stated the violation by Greece of art. 3 of
the Convention, (prohibition of inhuman or degrading treatment or punish-
ment), was due to the breach of standards of fundamental rights protection
in the asylum procedure’. The Court emphasized that the reference state
should make sure that the host country - Greece - is in a position to con-
sider an application for asylum in accordance with accepted standards™. It
is worth mentioning that in proceedings concerning the issue of expulsion
the ECHR has examined the possibility of expulsions in the context of fun-
damental rights’ protection, recognizing repeatedly that expulsion to their
country of origin will be a threat to life or interests of the migrant™.

75 N.S. v Secretary of State for Home Department, C - 411/10 and C - 493/10.

76 It should be emphasized that in previous cases of this type relating to the Dublin II Regula-
tion (T.I. v the United Kingdom, decision of 03.07.2000), K.R.S. v. the United Kingdom (decisions
of 12.02.2008), the Court declared complaints inadmissible.

77 H. Lambert, “Safe third country” in the European Union: An evolving concept in interna-
tional law and implications for the UK, Journal of Immigration, Asylum and Nationality Law,
26(4)/2012, p. 328.

78 That is how E Ct HR ruled on Hyrsi Jamaa and Others v. Italy, judgment of 23.12.2012 (viola-
tion of Art. 1 of the Convention in connection with the return of Somali migrants back to Libya),
Saadi v. Italy, judgment of 28.02.2008 (The Court held that deportation to Turkey violates Art. 3
of the Convention) or the Sufi and Elmi v. the United Kingdom, judgment of 28.06.2011 (8319/07
and 11449/07) - violation of the Art. 3 of the Convention in case of expulsion to Somalia.
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In Case C-411/10 the applicant in the proceedings N.S. entered the
United Kingdom through the territory of Greece, which has been declared
as a state responsible for examining an asylum application. N.S. raised,
however, that in case of return to Greece there was a risk of violation of
rights guaranteed by ECHR 7. Case C-493/10 concerned 5 people who
have entered Greece illegally, later on moved to Ireland, where they sub-
mitted applications to obtain refugee status. Both national proceedings
have been suspended in order to direct preliminary ruling to the ECJ. The
Court considered them as joined cases.

Concepts of a safe country and standards of the protection of funda-
mental rights in the host country were related to the second, third, fourth,
and sixth questions in Case C-411/10 (they were reformulated by the EC]J).
Thus, national court firstly asked about an obligation of fulfilling assessment
on state compliance with EU fundamental rights, asylum directives and the
Dublin II Regulation. Secondly he asked if one is able to use a conclusive
presumption that the host country respects fundamental rights of asylum.
In addition, national court asked whether, in case of non-compliance with
fundamental rights by the host country taking over, a state that is conduct-
ing transfer is required to examine the asylum application under art. 3 of the
Regulation. The last question was related to the compliance with art. 47 of the
Charter of Fundamental Rights in categorizing a country to which a trans-
fer is to be performed, as a country safe under national law. ECJ decided to
examine all the questions together, analyzing the concept of a safe European
country.

The ECJ noted that Member States must interpret national law in con-
formity with European Union law as well as ensure compliance with the
process of applying the law of the fundamental rights protected by the legal
order of the EU®. It is a consequence of the adoption of a Common Euro-
pean Asylum System by the Member States, and its’ implementation leads to
the presumption of compliance with the membership rights of Convention

79 Secretary of State in domestic proceedings rejected that argument, noting that Greece is on
the list of those countries recognized as safe (para. 40 of the judgment).
80 Paragraph 77 of the judgment.
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rights (both the Geneva Convention and the ECHR). The Court also ruled
that it cannot be concluded that “any violation of a fundamental right by the
responsible Member State will affect the obligation to comply with the provi-
sions of Regulation 343/2003 by the of the Member States™'. In order to de-
termine the non-compliance of transfer with the Regulation, in the Member
State systemic irregularities must come into being®.

The governments intervening in the proceedings (including the Pol-
ish government) have argued that they do not have adequate resources in
order to investigate violations of fundamental rights issues in other Euro-
pean countries. The ECJ referred in its judgment in relation to the above
mentioned objection to the MSS ruling, noting that the ECHR judgment
relied both on the reports of international organizations, the UNHCR, as
well as the reports of the Commission itself. Therefore, Member States had
in their disposal extensive data on the situation in Greece. The Court also
emphasized that asylum policy is based on the principle of solidarity and fair
sharing of responsibility between Member States®. Greece yet is located in
an unfavorable geopolitical situation, being the country of first entry to an
enormous amount of migrants®.

Specitying the duties of a Member State, the EC]J stated that a Member
State is obliged not to conduct transfer to a Member State if it is impossible
to ignore the fact of systemic deficiencies existing in the asylum procedure
and reception conditions for the people applying for protection, and if the
situation in this country is proved to be so serious that it poses a risk of
breach of the Art. 4 of the Charter of Fundamental Rights (risk of inhu-
man or degrading treatment)®. Besides, the Court noticed that a Member
State has also a responsibility to ensure that there is no breach of fundamen-

81 Paragraph 82 of the judgment.

82 Paragraph 86 of the judgment.

83 Paragraph 93 of the judgment.

84More on the situation of Greece can be found in the report “Fundamental Rights at Europe’s
southern sea borders”, the European Union Agency for Fundamental Rights, 2013, p. 9 et seq.
85 Paragraph 94.
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tal rights in connection with the protracted determining of the responsible
Member State®.

The Court was also of the opinion that the adoption of a conclusive pre-
sumption that the responsible Member State respects fundamental rights, is
in contradiction with the acquis communautaire®”. The Court emphasized
above all the fact that the ratification of the Geneva Convention and the ECHR
may not cause conclusive presumption that the state adheres to these Conven-
tions®. Thus, the presumption is rebuttable. Therefore, in the judgment the
N.S. Court very comprehensively addressed the issues of a safe state and the
obligation to respect fundamental rights in the application of the Dublin II
Regulation. Assuming that the systems of protection of migrants in European
Union law (both regular as well as irregular and asylum seekers) is comple-
mentary, one can try a similar application developed by ECJ rules in relation
to irregular migration. In subsequent to rulings on the Dublin II Regulation,
the Court examined the issue of fundamental rights respect in the process of
transferring third-country nationals to the responsible Member State.

Case C-179/11 concerned a preliminary ruling made by the French
court®. In the national courts’ proceedings organizations acting in favor of
migrants CIMADE and GISTI® demanded recognition as invalid circular,
that refused to provide a temporary waiting allowance (i.e. ATA - l'allocation
temporaire d’attente) to asylum seekers if their cases there was a pending
investigation of the transfer under the Dublin II Regulation, i.e. in case of

86 Paragraph 98.

87 Moreover, in the opinion Advocate General Verica Trstenjak pointed out that “From all the
foregoing, as the Advocate General in paragraph 131 of his Opinion in Case C-411/10, the
application of Regulation No 343/2003 on the basis of conclusive presumption that the basic
rights of a person seeking for asylum will be respected in the Member State which is essentially
appropriate to consider the request of that person, is incompatible with the obligation of the
Member States concerning the interpretation and application of Regulation no 343/2003 in
a consistent with fundamental rights manner”.

88 Paragraph 103 of the judgment.

89 ECJ judgment of 29 September 2012, Cimade, Groupe d’information et de soutien des immi-
grés (GISTI) v Ministre de IIntérieur, de 'Outre-mer, des Collectivités territoriales et de I'Immi-
gration, C-179/11.

9 La Cimade i GISTI (Groupe d’information et de soutien des immigrés) is a French non-gov-
ernmental organizations dealing with the rights of victims and migrants: www.gisti.org, www.
lacimade.org.
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whom France asked another state for recognition of its’ responsibility for
examining the application. The claimant considered that France with this
behavior does not implement fully the Directive 2005/85 and does not pro-
vide adequate standards for the reception of people who are applying for
international protection. The ECJ agreed with the claimant, emphasizing
mainly that in many cases the transfer procedure may end in failure, there-
fore, France is obliged to consider the request. But according to art. 1 CFF
human dignity must be protected and respected®’, while a Member State
is obliged to ensure the adoption of minimum standards laid down in Di-
rective 2005/85 - this responsibility ceases only when the actual transfer of
a person to a responsible country®.

Another ECJ decision relating to the judgment in N.S. case was issued on
30 May 2013 on Halaf case®. A preliminary ruling was submitted by a Bul-
garian court and concerned an Iraqi citizen who has submitted an asylum
application in Greece, and later in Bulgaria. The decision has been issued to
transfer him to Greece, but as a result of the foreigner’s appeal (Halaf sought
the annulment of the decision, due to the fact that the UNHCR called on Eu-
ropean countries to stop transferring asylum seekers to Greece) the national
court decided to adjourn proceedings and initially addressed the ECJ with six
preliminary rulings. As a result of the judgment submitted by the Registrar
of the Court in the N.S., the national court withdrew two of its requests **

First of the requests concerned the interpretation of art. 3. para. 2 of the
Dublin II Regulation, namely the possibility of a Member State to examine
an application for asylum in case when there is no opportunity of using the
humanitarian clause in Art. 15 of the Regulation, yet the responsible State
(in this case, Greece) did not respond to the call of taking back a third coun-
try national. The Court in response to that request stressed that the use of

91 Paragraph 56 of the judgment.

92 Operative part of the judgment.

93 ECJ judgment of 30 May 2013, Zuheyr Frayeh Halaf v Darzhavna agentsia for bezhantsite pri
Ministerskia savet, C-528/11.

94 Paragraphs 26 et seq. of the judgment. Government of the United Kingdom, in its capacity
as intervener in this case, raised an objection of inadmissibility of questions, claiming that the
questions are of a theoretical nature.
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Art. 3. para. 2 is not dependent on any particular condition®. In the second
request, the national court asked for interpretation of the right to asylum
under Art. 18 CFR. On this question the national court took a view that the
application of Art. 3. 2 of the Regulation is only possible when the right to
asylum of Art. 18 is not respected in the country of first application. The ECJ
pointed out that since the application of Art. 3 para. 2 is independent of any
conditions, there is no need to reply to this request®.

Further on the national court asked whether it had to (in the process
of determining the Member State responsible) request an opinion from the
UNHCR in a situation, when deriving from the High Commissioner’s docu-
mentation, in a responsible country the violations of the Union law in regard
to persons seeking international protection takes place. The ECJ emphasized
the role of UNHCR documents for determining the situation in the respon-
sible country in the realm of respect to the asylum law, relying on the ruling
in of N.S. case” Hence, in the directives within the framework of a Com-
mon European Asylum System various forms of cooperation with the UN-
HCR have been established. This does not mean, however, that the Member
State is obliged to request the High Commissioner to issue an opinion®.

The interpretation of art. 3 section 2 of the Dublin II Regulation con-
cerned the ECJ judgment of 14 November 2013%. The case concerned an
Iranian citizen who illegally entered Greece, later on headed to Germany,
where he applied for refugee status. German court gave its ruling, on the
basis of which K. Puid was expelled to Greece. Puid appealed against the
ruling of the German court, claiming that the Germans were responsible
for examining his refugee status application, as confirmed by the court of

95 Paragraph 37 of the judgment. The Court relied on the Commission’s proposal which led to the
adoption of the Regulation, according to which “the rule contained in Art. 3. 2 of the Regulation
was introduced in order to allow each Member State to take a sovereign decision for political,
humanitarian or practical reasons, on giving consent to the processing of the asylum application,
even if it is not responsible for this on the basis of the criteria laid down in the Regulation”

9 Paragraph 42 of the judgment.

97 Paragraph 44 of the judgment.

98 In giving a negative answer to the Question 3, ECJ held therefore that there is no obligation
to reply to Question 4 (paragraph 47).

9 ECJ judgment of 14 November 2013. Bundesrepublik Deutschland v Kavehowi Puidowi, C 4/11.
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second instance, ruling that expulsion to Greece was incompatible with EU
law'®. The basis for the state liability of Germany was Art. 3. para. 2 of the
Regulation in relation to the prevailing reception conditions in Greece. The
Republic of Germany appealed against this judgment to the Hessischer Ver-
waltungsgerichtshof. The national court decided to adjourn the proceedings
and to address a preliminary ruling to the ECJ, ultimately the lower court
had agreed to review Puid’s request and gave him the status of a refugee'®’.

Registrar of the Court sent the ruling on the N.S. case to the national
court, as a consequence, the national court withdrew three questions, leaving
to settle before the ECJ only a matter of whether “an obligation of a Mem-
ber State to exercise its’ right provided in Art. 3. para. 2 of Regulation No
343/2003 creates on the side of an applicant for asylum possible subjective
right to demand a takeover by the Member State, responsible for examining
an application for asylum?”%2,

The Court then reformed request and decided to examine the question
of whether an asylum seeker in the main proceedings may on the basis of the
art. 3. 2 of the Regulation request consideration of its proposal, if the situa-
tion in the responsible country threaten its’ fundamental rights. Responding
to the question, the ECJ relied on the reasoning of the judgment in N.S,,
stating that “the Member States are required not to return the asylum seeker
(...) if the state cannot ignore the fact that the systematic irregularities in
the asylum procedure and conditions for the reception of asylum seekers
in that Member State constitutes serious and proven reasons to believe that
the applicant will encounter a real danger of being subjected to inhuman or
degrading treatment in the meaning of Art. 4 of the Charter of Fundamental

103

Rights of the European Union’

100 Paragraph 17 of the judgment. The court pointed out in the explanatory memorandum that
“the Federal Republic of Germany was required to assume responsibility on the basis of Art.
3. paragraph 2 of the Regulation due to the conditions of reception of asylum seekers and the
procedures for examining applications for asylum in Greece”.

101 Paragraph 20 of the judgment. Questions have been maintained because of the need to settle
a compensation for Puid due to placing him in detention.

102 Paragraph 24 of the judgment.

103 Paragraph 30 of the judgment. In accordance with paragraph 35, that Member States should
ensure that the situation of a foreigner in the realm of protection of his fundamental rights
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The ECJ emphasized that the referring court should examine whether
such systemic irregularities existed at the moment of Puid’s return to Greece.
A Member State if it considers that there are systemic violations in the re-
sponsible country, it is obliged not to return such a person, but it should
then consider other criteria of Chapter III of the Regulation in order to ex-
amine whether it is impossible to establish another Member State respon-
sible for acceptance'®. Therefore, in conclusion, the ECJ held that “Member
States acceding to determine the responsible Member State is obliged to con-
sider himself an application for asylum on the basis of Art. 3. para. 2 of the
Regulation™®.

Another ruling on the determination of the state responsible for exam-
ining an asylum application was the case of S. Abdullahi v. Bundesasylamt'®.
Mrs S. Abdullahi, a citizen of Somalia arrived illegally by sea from Turkey
to Greece. Then the journey continued, among others through Hungary, en-
tering Austria, where she applied for the status of refugee. By determining
a responsible Member State Austria decided to transfer Abdullahi to Hun-
gary. Abdulllahi repeatedly appealed against the decision to be transferred
to Hungary and, finally, argued that the state responsible for examining her
asylum application should be Greece. Therefore, the court suspended the
proceedings and decided to refer three questions to the ECJ.

Firstly, the national court asked whether Article 19 para. 2 of the Dublin
IT Regulation obliges Member States to ensure that an asylum seeker has
aright to lodge an appeal against a transfer decision. According to the appli-
cant S. Abdullahi determination of criteria in the Regulation of a responsible
state creates individual rights of asylum seekers, which is in accordance with
Article 47 of the Charter of Fundamental Rights (right to an effective rem-

doesn’t become exacerbated by the protracted process of transfer.

104 The opinion of the Ombudsman. Paragraph 67. Ombudsman Opinion in this case stated
that “(...) in a unique situation on the Member State in which the application for asylum was
submitted, there is no unconditional obligation to independently examine the application. It
may within a reasonable time make an effort to find another Member State responsible for
examining the application. Yet, if it shall not do so, the Member State will be required to inde-
pendently examine the application”.

105 Qperative part of the judgment, the last sentence.

106 ECJ Judgment of 10 December 2013., Shamso Abdullahi v. Bundesasylamt, C-394/12.
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edy and to a fair trial). The ECJ has therefore decided to investigate whether
Chapter III of the Regulation acknowledges the rights of persons seeking
asylum, which are to be protected by the national courts'”.

The ECJ noted that in the national proceedings when determining the
responsible Member State, Hungary recognized its responsibility. Com-
plainant was entitled to appeal from that decision, but according to the ECJ]
“a person applying for asylum may undermine the choice of that criterion
relying exceptionally on the existence of systemic irregularities with regard
to the asylum procedure and asylum seekers reception conditions in that
Member State, in which these irregularities pose a serious and proven rea-
sons to believe that the person will encounter real danger of being subjected
to inhuman or degrading treatment within the meaning of Article 4 of the
Charter of Fundamental Rights™'%.

The documentation of the main proceedings was not clear whether there
were systemic deficiencies in the asylum procedure in Hungary. Therefore,
the ECJ acknowledged a right to appeal from the decision of transfer only
in the case of such irregularities in the responsible country, therefore con-
cluded that there is no need to give an answer on the rest of the preliminary
ruling requests. From the above-mentioned rulings derives an obligation of
Member States to continuous monitoring of the situation in other Member
States in case of determining the responsible Member State. This situation,
according to the practice, is usually the most difficult in the countries that
are on the external borders of the EU, those countries carry the heaviest

burdened of migrants influx'®.

CONCLUSIONS AND RECOMMENDATIONS

As is clear from the cited case law and secondary law, the area of the
common asylum policy is now subject of a thorough monitoring for com-
pliance with and implementation of the standards of fundamental rights.

107 Paragraph 49 of the judgment.

108 Paragraph 60 of the judgment.

109 Number of illegal crossings at the southern borders has been described, among others, in
a study prepared by the FRA “Fundamental Rights at Europe’s southern sea borders”, p. 9. The
report is available on the website www.fra.europa.eu.
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A significant impact on shaping the asylum policy was made by the Charter
of Fundamental Rights that was granted the power of a treaty, revision of the
majority of asylum directives made in 2013 must serve the same purpose.

According to the argument that was stated at the beginning of the arti-
cle, the standards of proceedings in regard to the persons seeking protection
can and should be alternatively used in proceedings of irregular migrants.
This is from one hand due to the complementarity of the guaranteed rights
of migrants, from the other due to a special legal position (which cannot be
classified as a regular one), in which remain the applicants for international
protection which are sent to the responsible Member State under the provi-
sions of the Dublin Regulation.

Thus, based on quoted doctrine and case law, the issue of safe third
country concept usage remains debatable. According to the author it is to be
used as an auxiliary tool. On the one hand, it may reduce the possibility of
obtaining protection due to the lack of individual optics and very general-
ized criteria for recognizing a state as secure ones'’. On the other hand, as
interpreted by the ECJ in the N.S. case, this concept is mutable and its’ ap-
plication requires caution'.

Certainly a useful tool in protecting rights of irregular migrants would
be to construct at the EU level a list of countries considered to be dangerous,
to which foreigners cannot be expelled. However, the adoption of such a list
might be a risky political move that could lead to the stigmatization of cer-
tain countries on the international arena. Moreover, as in the case of the list
of safe countries, in many cases the situation in third countries is so dynamic
that fixed definition as a safe or unsafe is impossible.

Standards of proceedings developed in the jurisprudence of the EC]J
relating to Dublin matters and the concept of a safe country can be alter-
natively used in cases of irregular migrants. These standards can include
principles to ensure respect for fundamental rights in the process of EU law
application, as resulting from the adoption of a common asylum system'2

110 A, Potyrata, Op. cit., pp. 666-667.
111 See footnote 91.
112 See footnote 83.
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Moreover, in determining the situation in the migrants’ home countries,
Member States should use both the data provided by the UNHCR, as well
as by international organizations, and NGO’ - requirement of a thorough
examination of the situation in the countries of origin should concern both
cases by unregulated situation of migrants as well as asylum seekers. Also,
guidelines of the ECJ (as defined in the N.S. case) addressed to the Member
States that, during the protracted proceedings there had been no violation of
fundamental rights of migrants, should be applied to migrants in the return
procedure'.

While summarizing the above mentioned considerations one should pay
attention to the growing role of ECJ case-law in the cases of foreigners and
reference in these rulings not only to secondary law; yet also to the Charter of
Fundamental Rights. Also, modified version (2013) of asylum law puts special
emphasis on the protection of fundamental rights of third country nationals,
on the assessment of the revised Dublin Regulation, as well as procedural di-
rective that will come into force in 2017 (2016 in the case of Dublin III), when

the Commission will submit a report on the application of new legislation.

113 Tn analogy to the N.S. case the Court ruled on the case of Puid - see footnote 106.



SELECTED ISSUES RELATING
TO EXPULSION OF FOREIGNERS
IN THE JUDGMENTS OF POLISH

AND EUROPEAN UNION COURTS

ARTUR KUS

INTRODUCTION

This article attempts to analyze the selected judgments of Polish and EU
courts in cases on expulsion of foreigners from the territory of the country
(European Union). The term “expulsion of foreigners” in the literature is
referred to interchangeably as “deportation” or “obligation to leave the terri-
tory”. In the article these concepts are used interchangeably and are treated
as synonyms. A stay of a foreigner being in Poland without documents au-
thorizing his/her legal stay in the country is considered as “unregulated”.
Such a foreigner may be required to leave Polish territory or be expelled
by an authorized state authority (primarily the police, Border Guards or
Voivode). In addition, he/she may receive a temporary ban to enter the ter-
ritory of Poland and other Schengen countries. The same penalty may also
apply to a foreigner performing work or running a business in violation of
Polish law. The article deliberately omits procedural issues and general prin-
ciples related to the expulsion of foreigners as well as does not present the
full catalog of legal basis for expulsion. These issues, due to the degree of
detail, require a separate, broader study.

Matters having a direct impact on the protection against expulsion of
foreigners from the territory of the Member States are often subjects of ques-
tions to the Court of Justice of the European Union. Expulsion of any third
country national staying illegally on the territory of the Union is a prior-
ity matter for Member States, in accordance with the Directive 2008/115
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(the so-called Return Directive)'. The directive applies only to the return
of third-country nationals residing illegally in a Member State, so it does not
aim at full harmonization of national law on the stay of foreigners. As a re-
sult, the Return Directive does not preclude that the law of a Member State
treats illegal stay as an offense and provides criminal sanctions in order to
discourage or prevent committing such violations of national regulations in
the matters of stay in the national territory” Such cases are thus settled at
the level of administrative authorities and national courts of specific Mem-
ber States. Clearly, however, the EU case law has an inspiring and substantial
influence on national case law.

In the Polish legal system, generally speaking, the legal problems con-
nected with the broadly understood range of issues relating to foreigners
are generally of an administrative nature, except for typical criminal or civil
cases or explicit exclusions contained in specific acts’. Competent and ad-
equately braced administrative authorities issue in this regard individual
administrative decisions. In Poland such competences has, among other,
a Voivode (e.g. temporary residence permit), consul (e.g. the decision to re-
fuse to issue the temporary Polish travel document for a foreigner), Head
of the Office for Foreigners within the meaning of the Code of Administra-
tive Procedure* (is a higher level authority in relation to the Voivode) or
Border Guard officer (e.g. the decision to refuse entry to the territory of
the Republic of Poland). Administrative affairs in the matters of foreign-
ers are dealt with by the administrative courts - in the first instance by the
Regional Administrative Courts and in the second instance by the Supreme

! Directive 2008/115/EC of the European Parliament and of the Council of 16 December
2008 on common standards and procedures in Member States for returning illegally staying
third-country nationals (O] L 348, p.98).

2 Cf. judgment of 6 December 2011, Case C 329/11 Achughbabian.

3 Eg. the transit of an foreigner by air via Polish territory is not regulated by the Code of
Administrative Procedure and the Act of 30 August 2002 - Law on proceedings before ad-
ministrative courts (JL of 2012, it. 270, 1101 and 1529) - see art. 371 of the Act on Foreigners
of 2013.

4 The Act of 14 June 1960 Code of Administrative Procedure (JL of 2013, it. 267); further referred
toas CAP.
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Administrative Court. The old Act on Foreigners® of 2003 coincided with
the Polish accession to the European Union structures. In turn, the entry
into force of the new Act on Foreigners® (1 May 2014) can be a kind of
an impulse giving the opportunity to make summaries resulting from the
implementation of the previous Act in courts. The decade of functioning of
the Act on Foreigners is a good time to make summaries. The article, due
to the extensive database of case-law, is limited only to selected examples
of decisions of Polish administrative courts and the Court of Justice. These
rulings were presented in the context of the expulsion of foreigners. Selected
rulings are to identify the judicial line of Polish and European courts in this
regard. They can also be relevant in interpreting the provisions of the new
Polish Act on Foreigners.

1. THE NEW POLISH ACT ON FOREIGNERS

On 1 May 2014 a new law on foreigners came into force. It is a legal
act which replaced the 10 year old Law of 13 June 2003. Polish legislators
therefore decided not to introduce another amendment to the existing law,
but to introduce a totally new legal act. The previous Act on Foreigners was
amended many times, which often resulted in decreased readability of the
provisions and deepened the casuistic character of these provisions. As
a consequence, this created interpretation in applying it in practice. There-
fore, the main objective of the Law can be regarded as regulating the matter
concerning foreigners, to the extent already regulated by currently existing
regulations, but in a way as to make these issues more coherent and trans-
parent. Whether and to what extent this task succeeded can only be assessed
after several years of practical application of the Act by the competent in this
area authorities and courts. This may be quite difficult because the new law
contains over 500 articles and is a legal act almost two times longer than the
previous one.

5 The Act of 13 June 2003 on Foreigners (JL of 2011, No. 264, it. 1573, as amended); further
referred to as the Act of 2003.

6 The Act of 12 December 2013 no Foreigners (JL of 2013, it. 1650); further referred to as the
Act of 2013.
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The new law on foreigners” is primarily to determine the terms and
conditions for entry of foreigners on Polish territory, transit of foreigners
through the Polish territory, stay and departure of foreigners from Poland,
as well as the procedure and the competent authorities within the given
framework. The law shall further implement a series of EU directives® and

7 Cf. Justification to the Act of 12 December 2013 on Foreigners (Polish Sejm of VII term,
printing No. 1526).

8 The Act implements the provisions of: 1) Council Directive 2001/40/EC of 28 May 2001
on the mutual recognition of decisions on the expulsion of third-country nationals (OJ L 149,
02.06.2001, p. 34; OJ Polish Special Edition, Chapter 19, Volume 4, p. 107); 2) Council Direc-
tive 2001/51/EC of 28 June 2001 supplementing the provisions of art. 26 of the Convention
implementing the Schengen Agreement of 14 June 1985 (OJ L 187, 10.07.2001, p. 45; OJ Polish
Special Edition, Chapter 19, Volume 4, p. 160); 3) Council Directive 2003/86/EC of 22 Sep-
tember 2003 on the right to family reunification (OJ L 251, 03.10.2003, p. 12, as amended); 4)
Council Directive 2003/110/EC of 25 November 2003 on assistance in cases of transit for the
purposes of removal by air (OJ L 321, 06.12.2003, p. 26, as amended); 5) Council Directive
2003/109/EC of 25 November 2003 concerning the status of third-country nationals who are
long-term residents (O] L 16, 23.01.2004, p. 44, as amended); 6) Council Directive 2004/81/EC
of 29 April 2004 on the residence permit issued to third-country nationals who are victims of
trafficking in human beings or who have been the subject of an action to facilitate illegal immi-
gration, who cooperate with the competent authorities (O] L 261, 06.08.2004, p. 19, as amend-
ed); 7) Council Directive 2004/114/EC of 13 December 2004 on the conditions of admission
of third-country nationals for the purposes of studies, pupil exchange, unremunerated training
or voluntary service (OJ L 375, 23.12.2004, p. 12, as amended); 8) Council Directive 2005/71/
EC of 12 October 2005 on a specific procedure for admitting third-country nationals for the
purposes of scientific research (O] L 289, 03.11.2005, p. 15, as amended); 9) Directive 2008/115/
EC of the European Parliament and of the Council of 16 December 2008 on common standards
and procedures in Member States for returning illegally staying third-country nationals (O] L
348, 24.12.2008, p. 98); 10) Council Directive 2009/50/EC of 25 May 2009 on the conditions of
entry and residence of third-country nationals for the purposes of highly qualified employment
(OJ L 155, 18.06.2009, p. 17); 11) Directive 2009/52/EC of the European Parliament and of the
Council of 18 June 2009 providing for minimum standards on sanctions and measures against
employers of illegally staying third-country nationals (O] L 168, 30.06.2009, p. 24, as amended);
12) Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on
preventing and combating trafficking in human beings and protecting its victims, and replacing
Council Framework Decision 2002/629/JHA (O] L 101, 15.04.2011, p.1, as amended); 13) Di-
rective 2011/51/EU of the European Parliament and of the Council of 11 May 2011 amending
Council Directive 2003/109/EC to extend its scope to beneficiaries of international protection
(Text with EEA relevance) (OJ L 132, 19.05.2011, p.1); 14) Directive 2011/95/EU of the Euro-
pean Parliament and of the Council of 13 December 2011 on standards for the qualification of
third-country nationals or stateless persons as beneficiaries of international protection, a uni-
form status for refugees or persons eligible for subsidiary protection and the scope of granted
protection (OJ L 337, 20.12.2011, p. 9); 15) Directive 2011/98/UE of the European Parliament
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adjusts the Polish law to EU regulations governing the matter directly con-
cerning the rules of entry and residence of foreigners on the territory of the
European Union. The Act is applicable to all foreigners not being nationals
of the Member States of the European Union, Member States of the Euro-
pean Free Trade Association (EFTA) - parties to the Agreement on the Eu-
ropean Economic Area or the Swiss Confederation.

Generally, one can point to several new or significantly modified solu-
tions of the Act of 2013 on Foreigners, compared to those contained in pre-
viously applicable regulations. Briefly and with some simplification they can
be presented in the following way:

a) changed the rules governing a temporary residence permit for for-
eigners; previous residence permit for a fixed period of time were
replaced by a new institution of a temporary residence permit, in-
troducing general provisions and specifying types of temporary resi-
dence permits’;

b) introduced changes in submitting applications for visas and tempo-
rary residence permits';

¢) introduced changes in the rules for granting temporary residence
permits for foreigners studying at Polish universities'’;

d) granted the possibility of obtaining a single permit for both residence and
work'%

and of the Council of 13 December 2011 on a single application procedure for a single per-
mit for third-country nationals to reside and work in the territory of a Member State and on
a common set of rights for third-country workers legally residing in a Member State (O] L 343,
23.12.2011, p.1, as amended).

9 The Act increases maximum period for which foreigners may be granted a temporary resi-
dence permit from 2 to 3 years.

10 A foreigner will be able to submit an application even on the last day of his/her legal resi-
dence. Previously, it had to be at least 45 days before current visa or residence permit expires.
11 These changes, among others, are extending the duration period of stay of the first permit of 12 to 15
months, and introduce the principle that the next permits are granted on a general basis — for a period
of three years.

12 This means that the foreigner who works in Poland will be able to apply for a residence per-
mit and work permit in a single procedure. So far, the employer who wanted to hire a foreigner
in Poland had to apply for a work permit for him, and after obtaining it a foreigner could apply
for a residence permit. The employer will still have the opportunity to obtain a work permit,
which, among others, will entitle a foreigner willing to work in Poland to apply for a visa.

197



198

RETURN MIGRATION: THEORY AND PRACTICE

e) changes have been made in determining the criteria for testing
compliance with the conditions allowing to obtain a temporary
residence permit in order to conduct business (by simplifying and
objectifying them);

f) greatly simplified the procedures for granting temporary and per-
manent residence for victims of human trafficking;

g) changed the procedure for receiving a permanent residence per-
mit'?;

h) introduced the institution of permit for tolerated stay and permis-
sion to stay in Poland for humanitarian reasons';

i) replaced two separate decisions on expulsion from Polish territo-
ry and the obligation to leave the territory of Poland by a decision
obliging the foreigner to return, while harmonizing the procedure
by stating that the bodies issuing this decision will only be indicated
in the Act Border Guard units; the Act also introduces a regulation,
according to which the decision obliging the foreigner to return will
contain a re-entry ban into the territory of Poland (or Poland and
other Schengen states) mentioning the specific period of the ban;
also introduced the possibility of participation by representatives of
non-governmental organizations providing assistance to aliens in
the transactions relating to expulsion of a foreigner from Poland.

13 The existing permit to settle was replaced by a new institution of a permanent residence per-
mit. Also introduced a new condition for granting a permanent residence permit for an indef-
inite period for people with Polish origin, who intend to settle permanently in Poland. The Act
also introduced a new condition for granting a permanent residence permit for an indefinite
period for persons holding a valid Pole’s Card and intending to settle permanently in Poland.
The Act also introduced a regulation concerning the conditions for examination while granting
a permit by the competent authority whether a marriage of a foreigner and a Polish citizen has
not been concluded in order to circumvent the law.

14 The institution of tolerated stay permit has so far was regulated by the Act on granting
protection to aliens within the territory of the Republic of Poland (it was decided that due
to some systematic reasons it should currently appear in the Act on Foreigners), while
the institution of permission to stay in Poland for humanitarian reasons is a new legal
institution.
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2. CASE LAW PROBLEMS CONNECTED WITH THE EXPULSION
OF FOREIGNERS

Among the cases dealt with by the Polish administrative courts on the
basis of the Act on Aliens of 2003"* most concerned obligation to leave the
territory of Poland by foreigners who unlawfully crossed or attempted to
cross the state border'®. One can agree with the conclusion of one of the",
judgments that the decision on expulsion of a foreigner from the Polish ter-
ritory has a character of a so-called related decision. The administrative au-
thority therefore has no freedom to shape the content of the decision. When
it establishes the state of facts filling the disposition of the Act on Foreigners,
it is obliged to issue a decision obliging a foreigner to leave the country.
The legal basis in this case is formulated so that in the specific state of facts
the administrative authority has no action options to choose from. It is not
therefore a discretionary decision, which allows an administrative authority
(at the same state of facts) to choose from two or more equal decisions.

The Administrative Court also assessed the possibility to expel (obliga-
tion to leave the territory of Poland) an alien who has entered the Polish
territory in accordance with the rules and lawfully resided in that territory
(based on a valid visa or other document) for the sole reason that during
previous visits to Poland he/she crossed or attempted to unlawfully cross the
border. The Court correctly stated that a decision on obligation to leave Pol-
ish territory may take place only in a situation where the irregular crossing
or attempting to cross the border occurred during last entry and residence of
the alien in Poland'®. Therefore, there is no basis for the claim that a person
can be sanctioned because of previous (even illegal) acts connected with
widely understood “border regulations”

15 In accordance with art. 88 para. 1 or art. 97 para. 1 of The Act on Aliens of 13 June 2003 (JL
of 2011 No. 264, it. 1573), further referred to as Act on Aliens.

16 Le. the Polish border within the meaning of art. 1-3 of the Act of 12 October 1990 on the
protection of state border (JL of 2009 No. 12, it. 67, as amended).

17 The judgment of the Voivodeship Administrative Court in Rzeszow of 3 December 2010,
ref. act II SA/Rz 960/10.

18 Cf. the judgments of the Supreme Administrative Court of 26 January 2012, ref. act II OSK
304/11, I1 OSK 421/11, IT OSK 571/11.
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In the case of expulsion of a foreigner staying in Poland without a valid
document authorizing him to enter/stay was settled a dispute concerning
the method of calculating time for the foreigner’s stay on Polish territory.
The Supreme Administrative Court'® decided, that the period specified in
the visa starts from the date of first entry of a foreigner into the Schengen
area, and not from the day following it. Thirty-day period of stay on the
basis of short-term visa allows an alien to enter and remain in the territory
covered by the visa in the course of thirty calendar days, falling in the period
of its validity®.

Expulsion of a foreigner may also occur as a result of his/her work in
violation of the Act of 20 April 2004 on employment promotion and labor
market institutions*. The administrative court® found it reasonable to issue
such a decision® in the case of performance of work by a foreigner on the
basis of a statement of intention to entrust him/her a job issued by the entity
in which the job was never undertaken, and also in case of working for a dif-
ferent employer than the one registering a statement of intention to entrust
a job to a foreigner®. The new Act replaces a premise of performing work by
a foreigner in violation of the Act of 20 April 2004 on employment promotion
and labor market institutions with the following premise: a foreigner per-
forms or performed work without the required work permit or registered in
the district labor office employer’s statement of intention to entrust him/her
a job, was fined for illegally performing work or took the economic activity
with violation of the Polish law. From the justification for the Act follows, that
the aim is to reduce the possibility of issuing a decision obliging the foreigner
to return because of the unlawful job performance, e.g. in a situation when
a foreigner was unaware that he/she performs work illegally, due to the failure

19 Cf. art. 88 para. 1 p. 1 of the Law on Foreigners.

20 In the judgment of 15 March 2012, ref. act. I OSK 1005/11.

21 The Act of 20 April 2004 on employment promotion and labor market institutions (JL No.
99, it. 1001).

22 In the judgment of 29 May 2012, ref. Act II OSK 1288/11.

23 Pursuant to art. 97 para. 1 in conjunction with art. 88 para. 1 p. 2 of the Act.

24 See § 2 p. 27 of the Regulation of the Minister of Labor and Social Policy of 30 August
2006 on the performance of work by foreigners without a work permit (JL No. 156, it. 1116
as amended 123).
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of certain formalities by the employer. It is also important that the employer
who hires a foreigner or entity entrusting foreigner performance of work,
may be party to the proceeding for the expulsion of a foreigner from Polish
territory®. A party to administrative proceedings therefore may be anyone
whose legal interest or obligation concerned or who demands actions of an
organ due to his legal interest or obligation®.

In one of the judgments the Supreme Administrative Court has inter-
preted the term “non-compliance with fiscal obligations to the State Trea-
sury” in the context of the conditions for expulsion of a foreigner from Polish
territory. According to the court the concept of “tax liability” is not synony-
mous with the term “tax obligation”. The mere fact of the tax obligation is
not sufficient evidence to demonstrate non-compliance by a foreigner with
fiscal obligations to the State Treasury justifying a decision on expulsion.
The statement of non-compliance with tax obligations can only be made in
the course of proceedings conducted by the competent tax authority, which
confirmed that the taxpayer failed to comply with statutory activities. Such
an assessment is associated with the tax authority’s decision determining
the amount of tax liability in the tax or determining the amount of liabilities
other than paid or resulting from the declaration. It is not until a final deci-
sion of the competent tax authority concerning the tax obligations of the
party to the State Treasury may constitute a basis to make the arrangements
necessary to issue a decision on expulsion. The new law on foreigners of
2013 adopted a solution according to which, the refusal to issue a temporary
residence permit occurs if the foreigner is in arrears with payment of taxes
or fees”. Such clarification of terminology can be accepted with approval.
Additionally, the obligation is imposed on foreigners to notify the public
administration body about the termination of the reason for which he was
granted a temporary residence permit. Failure to comply with this obliga-
tion may constitute a basis for refusal to provide a foreigner with a residence

25 SAC judgment of 20 April 2011, ref. act II OSK 936/10; ONSAiWSA 2012/1/8, OSP
2012/6/57.

26 Cf. art. 28 and 29 CAP.

27 With exception to situation where he/she obtained a dismissal, deferral, division of overdue
payments or suspension of decision of the competent authority.
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permit next time. This solution was not provided for in the previous legisla-
tion. This provision is intended to restrict the use of the granted temporary
residence permit for purposes other than those for which it was granted.

In the opinion of the Supreme Administrative Court® expulsion of
a foreigner from the Polish territory cannot take place in a situation where
the potential risks arising from the stay of a foreigner on the Polish territory
have not been validated and are based exclusively on the findings relating to
the suspected offense. The mere suspicion of having committed a crime is
not a “proving” of crime. A foreigner should therefore use the classic prin-
ciple of the presumption of innocence. Any expulsion of an alien would be
all the more unjustified and unreasonable, after the verdict acquitting him/
her from committing the alleged actions.

In this context, some doubts may raise a judgment of the Voivodeship
Administrative Court in Warsaw, which concluded that the expulsion of a for-
eigner considered to be dangerous without giving him/her access to the files
of his/her case is lawful®. According to recital 23 of the Directive 2004/38
expulsion of EU citizens and their family members on grounds of public pol-
icy or public security is a measure that could lead to serious harm to people
who using the advantage of the rights and freedoms conferred on them by
the Treaty, actually integrated into the host Member State. The scope of such
measures should therefore be limited in accordance with the principle of pro-
portionality, to take into account the degree of integration of such a person,
the length of his/her stay in the host Member State, their age, health condition,
family and economic situation and the links with its country of origin. The ad-
ministrative court considered the complaint of a citizen of Azerbaijan on the
proceedings and the decision of the voivode of Malopolska and the Office for
Foreigners to expel him from the territory of Poland and refusal to grant him
a residence permit. The authorities considered (on the basis of classified docu-
ments prepared by the Internal Security Agency) that the foreigner’s stay in
Poland constitutes a threat to national security. During the proceedings they
refused to allow the foreigner to see the file of the case and have not prepared

28 SAC judgment of 30 November 2006, ref. act II OSK 1475-1405.
2 Judgment of the HAC in Warsaw of 15 May 2014, ref. No. IV SA/Wa 253/14.
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justifications for these decisions. The Administrative Court found that the
proceedings before the ISA were correct. In this case, the alien is not entitled
to the guarantees contained in the Convention for the Protection of Human
Rights and the Charter of Fundamental Rights of the European Union. In this
way the applicant had no information on the reasons for the decisions. He had,
therefore, no possibility of undermining the claims of the authorities and to
present his own arguments against recognizing him as a danger to state secu-
rity. The administrative authorities have recognized that the foreigner poses
a threat to state security and at the same time suppressed case files and have
not prepared justifications for this decision.

According to settled case-law of the Court of Justice, effective judicial
remedy guaranteed by art. 47 of the Charter of Fundamental Rights of the
European Union requires that the person concerned had the opportunity to
know the reasons for a decision in relation to him/her, whether it is through
the reading of the decision itself, or through informing of the reasons on his/
her request, without prejudice to the powers of the court to require giving
these reasons by the competent authority®’, which will allow to defend his/
her rights in the best possible way and on a fully informed decision whether
it is appropriate to bring the case to a competent court, and the court will
fully be able to assess the legality of the decision of the national court®.
The competent national court has the task, first, of ensuring that the person
concerned is informed of the essence of the grounds which constitute the
basis of the decision in question in a manner which takes due account of the
necessary confidentiality of the evidence and, second, of drawing the appro-
priate conclusions from any failure to comply with that obligation to inform
him. EU law* requires the national court to ensure that the non-disclosure

30 Judgments of 17 March 2011 in the joined cases C 372/09 and C 373/09 Pefiarroja Fa, and of
17 November 2011 case C 430/10 Gaydarow.

31 See similar judgments of 15 October 1987 on case 222/86 Heylens and others, and of 3 Sep-
tember 2008 in the joined cases C 402/05 P and C 415/05 P Kadi and Al Barakaat International
Foundation v. Council and Commission.

32 Art. 30 para. 2 and art. 31 of the Directive 2004/38/EC of the European Parliament and of
the Council of 29 April 2004 on the right of EU citizens and their family members to move and
reside within the territory of the Member States in the light of art. 47 of the Charter of Funda-
mental Rights of the European Union.
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to the person concerned of a precise and full grounds which constitute the
basis of a decision, as well as the relevant evidence was limited to a strict
necessity, and to ensure that in any case the person concerned was informed
of the essence of the grounds which constitute the basis of the decision in
question in a manner which takes due account of the necessary confidential-
ity of the evidence®.

In two other judgments of the beginning of 2014, the Court of Justice
referred to the principles of referring to and calculation of the periods of
imprisonment of a foreigner, which affects the protection against expulsion
from the territory of the Member States of the European Union. The first of
the cases concerned a citizen of Nigeria, who married a citizen of Ireland*.
The married couple and their children lived in the UK. A citizen of Nigeria
had therefore the status of a “family member” and received in 2000 a resi-
dence permit for a 5 year period. At that time he was repeatedly convicted
and sentenced to imprisonment. The UK authorities have twice demanded
the expulsion of the Nigerian. In both cases the invalidity of the decision was
stated because he held the status of a “family member of an EU citizen”. In
2010 the British authorities once again ordered his expulsion on grounds of
public policy. At this time the foreigner submitted an application for the per-
manent residence card. On the basis of EU legislation the grounds for obtain-
ing such a permit is a legal and uninterrupted stay of a person on the territory
of specific state®. The national court asked the Court of Justice for a prelimi-
nary ruling on the legality of stay of a foreigner in the situation following his
imprisonment and the way of calculating the required legal 5-year period
of residence by such person in the United Kingdom. In the Court’s opinion,
periods of imprisonment of a foreigner may not be taken into account when
calculating the required period of residence by him in the territory of a Mem-
ber State for the purposes of the acquisition of a right of permanent residence.
The Court finds that the continuity of residence of five years is interrupted
by periods of imprisonment. The Courts position on this matter is logical

33 The judgment of 4 June 2013 C 300/11 on ZZ v. Secretary of State for the Home Department.
34 Case C 378/12 Onuekwere of 16 January 2014.
35 Cf. art. 16 para. 1 of the Directive 2004/38.
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and most appropriate. A similar position was taken by the Court in another
judgment®, stating that the period of imprisonment by a person concerned
interrupts the continuity of residence required to obtain rights of residence.

In one of the cases an administrative court”, annulled the contested
decision requiring a foreigner to leave the Polish territory and stated, that
significant from the point of view of realization of the right to free move-
ment and residence within the territory of a Member State is the mere fact
of possession of a valid document authorizing him/her to enter and stay in
the territory of the Member State. In the court’s opinion, the request of BG
officers of EU countries at its internal borders to show e.g. passport is to con-
firm the rights of Union citizen (including family members of a citizen of the
European Union) to move freely on its territory. The court stressed that the
right to cross internal borders of the European Union at any point without
border checks® does not exempt from the duty to carry a document allow-
ing to cross these borders while using this right. Not having such a docu-
ment with you does not mean a lack of possessing the rights to move freely
within the European Union and therefore is a basis for issuing an obligation
to leave the territory of the Republic of Poland®. If, despite the impossibility
to present an identity card or passport a person concerned is able to prove
his/her nationality by other means, the host country must not undermine
the right of residence on the sole ground that he/she did not provide one of
the above documents*.

One of the reasons for the expulsion constitutes the presence of a for-
eigner on the list of foreigners whose stay on Polish territory is undesir-
able. The list of foreigners whose stay on Polish territory is undesirable
leads the Head of the Office for Foreigners. In defining the scope of the
administrative procedure for the removal of a foreigner’s data from this

36 Case C 400/12 M. G. of 16 January 2014.

37 The HAC ruling in Gorzow Wielkopolski of 20 November 2011, ref. act Il SA/Go 614/11.

38 Pursuant to Regulation (EC) No 562/2006 of the European Parliament and of the Council
of 15 March 2006 establishing a Community Code on the rules governing the movement of
persons across borders (Schengen Border Code).

39 Pursuant to art. 97 para. 1 of the Act of 13 June 2003 on Aliens.

40 In the context of third-country nationals see judgment of the Court of Justice of 25 July 2002
in Case C 459/99 MRAX.
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list due to the fact that they were included by mistake, the court stated that
in such proceedings the assessment shall be the substantive conditions for
the entry. In such proceedings must therefore be examined whether an
alien fits any circumstances specified in the law, justifying the entry in this
register!.

The Supreme Administrative Court formed the view that the obligation
to leave the Polish territory does not deprive the alien’s right to education
within the meaning of art. 2 of Protocol No. 1 to the Convention for the Pro-
tection of Human Rights and Fundamental Freedoms, and at the same time
does not justify the granting foreigner a protection against expulsion*?. Ac-
cording to the Polish Constitution®, everyone has the right to education. It
should be noted that the wording used in the Constitution “everyone” refers
also to foreigners residing on Polish territory. According to the Act on the
education system*, the right to use the nursery belongs to all children aged
3-6, including those who do not have Polish citizenship. As in the case of
kindergartens, the right to free education in primary and secondary schools
is available to any child-foreigner, who resides on the territory of Poland
regardless of whether lawfully or not. In addition, it should be noted that

4 Cf. judgment of the Supreme Administrative Court of 14 December 2011, ref. act II OSK
1938/10; the data on foreigner is placed and stored on the list, if at least one of the following
reasons occur: 1) the foreigner has been issued a decision obliging him to return accompanied by
an entry ban on Polish territory or the territory of the Republic of Polish and other countries of
the Schengen area; 2) a foreigner has been convicted: a) on the territory of Poland - for an inten-
tional crime or tax offense and sentenced to a fine or imprisonment or b) by a country other than
the Schengen area - for an offense constituting a crime under Polish law, or ¢) on the territory
of Poland or another Schengen State - for an offense to an imprisonment for a term exceeding
one year; 3) The alien’s entry or stay on Polish territory is undesirable because of the obligations
arising from treaties and international agreements binding the Republic of Poland; 4) required for
reasons of national defense or national security or the protection of public safety and order or the
interests of the Republic of Poland; 5) the alien after his arrest in connection with the crossing of
the border in violation of the law has been passed to a third country under an international agree-
ment for the transfer and reception of foreigners - cf. art. 435 of the Act on Foreigners of 2013.

42 SAC judgment of 30 August 2005, ref. act II OSK 656/05.

43 Art. 70 para. 1 of the Constitution.

44 Art. 94a para. 1 of the Act of 7 September 1991on the education system (JL of 2004 No. 256,
it. 2572, as amended).
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other regulations® lay down the conditions and procedure for the adoption
of foreign children in public schools. Similarly, in cases relating to expulsion
of so-called second-generation immigrants, their right to reside in Poland is
evaluated in the context of the right to respect for private life protected by
art. 8 of the European Convention on Human Rights. The obstacle to expul-
sion was not a lack of treatment possibility in the country of origin in condi-
tions comparable to those existing in the country of residence.

3. INFORMING FOREIGNERS IN A LANGUAGE
THEY CAN UNDERSTAND

As a rule, the body that conducts the proceeding on the issue of the
decision on imposing the return obligation shall provide an opportunity for
the interpreter’s assistance to foreigners who do not have adequate knowl-
edge of the Polish language. The authority that issued the decision on im-
posing the return obligation on a foreigner shall provide an understandable
interpretation or translation of the legal basis of the decision, the ruling and
the instruction about whether and how an appeal against their decision may
be filed*. Still it should be emphasized that neither the Code of Adminis-
trative Procedure applicable here, nor the Act on Foreigners of 2013 have
established a requirement to use services of a sworn translator during the
examination of a foreigner. The functions of the interpreter can therefore
be exercised by someone who speaks any foreign language understandable
to a foreigner. The key here is, therefore, to transfer important thoughts and
expressions so that the foreigner would without any doubt understood the
essence of actions and decisions undertaken towards him.

According to the Supreme Administrative Court the authority issuing
the decision in proceedings for granting refugee status shall inform the
applicant in writing, in language he can understand, about the outcome

45 Regulation of the Minister of National Education of 1 April 2010 on the admission of per-
sons who are not Polish citizens to public kindergartens, schools, teacher training institutions
and organization additional Polish language courses, extra-up courses and learning the lan-
guage and culture of the country of origin (JL No. 57, it. 361).

46 Art. 327 of the Act on Foreigners of 2013.
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of the proceedings and the procedure and deadline for lodging appeals*
also covers proceedings concerning the refusal to suspend execution of the
decision on granting refugee status*. In the new law on foreigners of 2013
the obligation to inform foreigners in a language they understand is con-
tained in several provisions. The authority instituting checks in relation to
a foreigner shall instruct the foreigner in writing in a language understand-
able to him/her about the procedure and its principles, as well as about the
rights granted to him/her and obligations imposed on him/her®. Such an
obligation has also the authority competent for conducting proceedings
related to the criminal offence®. The authority that issued the decision
obliging the foreigner to return, must inform in writing a foreigner of the
legal basis of the content of the settlement and the briefing whether and
how an appeal against the decision can be made. The authority that issued
the decision on imposing the return obligation on a foreigner using a form
shall inform a foreigner in writing in a language he/she understands about
the legal basis, about the contents of the decision and about the instruction
about whether and how an appeal against their decision may be filed™'.
The authority competent to issue a decision on imposing the return obliga-
tion on a foreigner shall instruct a foreigner holding a residence permit or
another permit authorizing him/her to stay granted by another Schengen
country about the obligation to immediately leave for the territory of that
State. This instruction shall be made in writing in a language understand-
able for the foreigner®>. When issuing a decision on placing a foreigner in
a guarded centre or in a detention centre for foreigners a court shall notify
the foreigner in a language that he/she understands of the taken measures
and the issued orders and the rights available to a foreigner in the proceed-
ings before a court of law™. A foreigner received at a guarded centre or

47 Art. 50 of the Act on granting protection to foreigners within the territory of the Republic
of Poland.

48 In the judgment of 31 October 2012, IT OSK 2441/11.

49 Art. 7 para. 1 p. 2 of the Act on Foreigners of 2013.

50 Art. 173 of the Act on Foreigners of 2013.

51 Art. 311 para. 2 of the Act on Foreigners of 2013.

52 Art. 314 of the Act on Foreigners of 2013.

53 Art. 402 of the Act on Foreigners of 2013.
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a detention centre for foreigners shall be instructed in a language he/she
understands about his/her rights and obligations and shall get acquainted
with the rules governing the stay in a guarded centre or a detention centre
for foreigners. The fact that the foreigner has read the instruction shall be
confirmed with his/her signature®, which may be an additional proof of
the full awareness of the legal situation of a foreigner.

In a situation where during the administrative procedure has been is-
sued a decision to extend the detention in violation of the right to be heard,
the national court, whose task is to assess the compatibility of that decision
with the law, may waive application of detention only when it considers, in
the light of all the facts and legislation in each individual case, that such an
infringement actually deprived a person who is sought, the possibility of
a better presentation of his/her line of defense to such an extent that pending
administrative proceedings could have led to a different result®.

SUMMARY

In the analyzed issues both legislation and case law of the EU and na-
tional courts complement each other. In terms of immigration policy, there-
fore, very clearly can be seen the necessity of concomitant use of regulations
from two legislative centers — the European Union and individual Member
States. The common EU immigration policy® must therefore have a flexible
framework for addressing the specific situations of EU Member States. It is
delivered in partnership between the Member States and EU institutions.
The common immigration policy should be based on clear, transparent and
fair basis, and promote legal immigration. Therefore, third-country nation-
als should have the necessary information concerning legal entry and resi-
dence in the Member States of the European Union. It is also important to

54 Art. 411 of the Act on Foreigners of 2013.

5 Judgment of 10 September 2013 on case C 383/13 M.G., N.R. v. Staatssecretaris van Veiligheid en
Justitie.

56 See Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions of 17 June 2008 - A common
immigration policy for Europe: Principles, actions and tools [COM (2008) 359 final — not published
in the Official Journal].
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adopt a coherent and reasonably uniform policy on fighting illegal immigra-
tion and to introduce measures to combat all forms of undeclared work and
illegal employment. The primary objective of the European Union is to carry
out a modern and comprehensive migration policy based on the solidar-
ity principle. Migration policy is aimed at ensuring a balanced approach to
both legal and illegal immigration. Legal and institutional solutions adopted
in the new law on foreigners of 2013 are part of the foundation of Polish
migration policy as set out in the document “Migration policy of Poland -
the current state of play and the further actions”, adopted by the Council of
Ministers on 31 July 2012. The Act also adjusts Polish national law in this
regard to the acquis communautaire.

Presented in the article review of selected rulings of Polish and EU courts
leads to the conclusion that the presented issue is extremely complicated and
relating to specific factual situations. On the one hand, one must take into
account the general principles of respect for human rights and the principles
relating to the free movement of persons in the European Union, while on
the other hand, the objectives of EU immigration policy and related sanctions
- including the possibility of expulsion of foreigners. The free movement of
persons is one of the fundamental freedoms guaranteed by European Union
law. Nevertheless, freedom of movement of persons cannot be implemented
unconditionally. In fact, its implementation is conditional upon the existence
of an adequate level of protection taking into account external threats. In
particular it refers to cross-border crime and illegal migration. Designed for
this purpose mechanisms, such as enhanced control of external borders and
a common visa policy for third country nationals are to ensure adequate se-
curity of the European Union. Polish and EU courts can also contribute to
achieve this objective by adjudicating and interpreting legislation underlying
the EU’s immigration policy.



THE NATURE OF RESIDENCE RIGHTS
OF THIRD-COUNTRY NATIONALS
WHO ARE FAMILY MEMBERS OF UNION
CITIZENS IN THE CASE-LAW OF THE EC]

EDYTA KRZYSZTOFIK

GENERAL REMARKS

The Republic of Poland became one of the Member States of the Eu-
ropean Union (hereafter referred to as the EU) in May 2004'. As a conse-
quence Polish citizens get EU citizenship and became subjects of EU law.
However it should be kept in mind that in certain circumstances they can
acquire specific rights for members of their families, even if those people
have citizenship of a third country and they are not EU citizens. In this
context it is worth to give attention to the number of marriages contracted
between Polish and Ukrainian citizens. Data provided by the Central Statis-
tical Office indicate that in the period 2009 - 2012, Polish citizens frequently
enter into marriages with third-country nationals®. These data indicate that

! Treaty between the Kingdom of Belgium, the Kingdom of Denmark, the Federal Republic
of Germany, the Greek Republic, the Kingdom of Spain, the French Republic, Ireland, the
Italian Republic, the Grand Duchy of Luxembourg, the Kingdom of the Netherlands, the Re-
public of Austria, the Portuguese Republic, the Republic of Finland, the Kingdom of Sweden,
the United Kingdom of Great Britain and Northern Ireland (Member States of the European
Union) and the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the Repub-
lic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the
Polish Republic, the Republic of Slovenia, the Slovak Republic concerning the accession of
the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the Republic Latvia, the
Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Polish Republic,
the Republic of Slovenia and the Slovak Republic to the European Union, signed in Athens
on 16 April 2003., OJ of 2004, No. 90, it. 864.

2 Demographic Yearbooks of: 2010, 2011, 2012, 2013. Available at website: http://stat.gov.pl/
obszary -tematyczne/roczniki-statystyczne/roczniki-statystyczne/rocznik-demograficzny-2013,3,7.html
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Polish-Ukrainian marriages are a significant group within the total number
of marriages contracted in Poland. Taking into account the high scale of
migration of Polish families (in the period discussed 77 038 Polish citizens
with a permanent right of residence left abroad, including 63 428 to other
EU countries) it is worth to take a look at the position of a third-country
national who is a family member of a migrant worker.

1. THE FREE MOVEMENT OF PERSONS

The European Union is a special kind of international organization
which as one of its fundamental objectives assumes the implementation of
internal market freedoms including the free movement of persons®. Origi-
nally this freedom was limited in the subjective way and concerned only
migrant workers but after the establishment of EU citizenship it covered all
EU citizens*. Consequently, in accordance with the provisions of the foun-
ding Treaties, every EU citizen can leave freely the territory of the country of
origin, then enter the territory of the host country and reside freely within
the territory of the chosen host EU country®. In addition, every citizen can
enjoy the right of residence in the territory of the host country by choosing
one of the statuses: migrant workerS, individual conducting economic acti-
vity’ or providing services®.

The right to migrate has a significantly wider meaning than the privi-
leges mentioned above. As the Court of Justice’ emphasized repeatedly,
the right to free movement, as a civil right, includes not only the right of
residence, but provides also a migrant worker with the possibility of integra-

3 Art. 3 consolidated version of the Treaty on European Union OJ C 326 of 2012, p. 1 (hereafter TEU).
4 Art. 20 consolidated version of the Treaty on the Functioning of the European Union OJ C
326 of 2012 p.1 (hereafter TFEU).

5 Art. 21 TFEU.

6 Art. 45 TFEU.

7 Art. 49 TFEU.

8 Art. 56 TFEU.

9 In the title of hereby article definition of the Court of Justice of the European Union was
used. It is a collective term introduced to TFEU by the Treaty of Lisbon, which includes: the
Court of Justice, the General Court and specialized courts. Due to the fact that in the text only
case-law of the Court of Justice will be recalled and consistently this term be used.
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ting into the host country while preserving their own values and traditions.
There should be mentioned the right to use the official language of the co-
untry of origin in contact with the authorities of the host country", as well
as the right to give children a surname in accordance with the rules of the
country of origin'’. Next to residence rights a migrant worker is entitled to
a number of powers that allow effective exercise of freedom. Their range
depends on the status of the migrating person within the territory of the
host country'=

Every citizen of the European Union deciding to stay in a EU Member
State other than the country of origin for a period longer than three months,
should determine their status'. In accordance with the provisions of Direc-
tive 2004/38' such status can be defined as: migrant worker, self-employed
person, or a student®. There is no doubt that the EU citizen is entitled to re-
side in another EU Member State, even without determination of its status,
however, such person is not a burden on the social assistance system and is
covered by the medical insurance'. The residential rights mentioned above

10 Judgment of the Court of Justice of 24 November, 1998 concerning the case C 274/96 Crim-
inal proceedings against Horst Otto Bickel.

11 Judgment of the Court of Justice of 2 October, 2003 concerning the case C 148/02 Garcia
Avello.

12 A full analysis of claims of the European Union citizen exceeds the scope of this article. For
more see eg.: A. Czaplinska, Zakres przedmiotowy swobodnego przeplywu pracownikéw, J. Barcz,
Prawo gospodarcze Unii Europejskiej, Warsaw 2011, p. IT 58 - II 70, A. Cieslinski, Wspélnotowe
prawo gospodarcze, T. I, Swobody rynku wewnetrznego, p. 168 — 277, G. Druesne, Prawo materi-
alne i polityki Wspdlnot i Unii Europejskiej, Warszawa 1996 r., p. 93 - 169.

13 In accordance with the provisions of Directive 2004/38, a citizen of the European Union
may stay in the territory without any requirement if the length of stay does not exceed three
months. Then is distinguished a long-stay exceeding three months. In such case, it is required to
possess the right of residence granted by the authorities of the host country. The last kind is the
right of permanent residence which citizen receives after 5 years of continuous stay within the
territory of the host country. For more see: T. Sieniow, Swoboda przeplywu o0sob, A. Kus, Prawo
materialne Unii Europejskiej, Lublin 2011, p. 63 - 118.

14 European Parliament and Council Directive 2004/38/EC of 29 April 2004 on the right of citi-
zens of the Union and their family members to move and reside freely within the territory of the
Member States amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC,
68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and
93/96/EEC, OJ L 158 of 30.04.2014 p.77 (later in the article cited as Directive 2004/38).

15 Art. 7 par. 1 Directive 2004/38.

16 Art. 7 par. 1 point b Directive 2004/38.
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cover the EU citizen and a member of their family: the spouse, the partner
with whom the Union citizen has contracted a registered partnership, on
the basis of the legislation of a Member State, if the legislation of the host
Member State treats registered partnerships as equivalent to marriage and
in accordance with the conditions laid down in the relevant legislation of the
host Member State, the direct descendants who are under the age of 21 or
are dependants and those of the spouse or partner of the Union citizen."” It
should be emphasized that the fact of having EU citizenship is the basis for
the exercise of the freedom of movement of persons. This requirement, how-
ever, does not apply to the aforementioned family members of EU citizens'.
The powers of that category are dependent on the EU citizen’s rights. From
the perspective of a third-country national it is essential to prove family con-
nections with a Union citizen, then such person enjoys the same status as the
EU citizen on the territory of the host country. The problem of the residence
rights of family members of a migrant worker have been a subject of judg-
ments of the Court of Justice repeatedly”. However, the purpose of this ar-
ticle is to determine the nature of the residence rights of family members of
a migrant worker (especially a spouse) and the conditions for their exercise.

2. THE RIGHT OF RESIDENCE OF A FAMILY MEMBER OF THE EU
CITIZEN AS A DERIVATIVE RIGHT OF A MIGRANT WORKER

The first issue noted by the Court of Justice was the problem of the ac-
quisition of rights of residence by family members of a migrant worker who
are third-country nationals. This right is always derivative of a status of mi-
grant worker as highlighted above®. Directive 2004/38 clearly states that
this right concerns accompanying or joining members of a migrant’s wor-
kers family*!. In order to obtain a residence card in the territory of the host
country such person is obligated to present a valid passport, a document

17 Art. 2 par. 2 Directive2004/38.

18 Art. 7 par. 2 Directive2004/38.

19 Fox example: R. Skubisz (ed.), Orzecznictwo Europejskiego Trybunatu Sprawiedliwosci,
Warsaw 2003, p. 114 -134.

20 Case C131/85 Giil, ECR 1986, p. 1573.

21 Art. 7 par. 1 p. d Directive 2004/38.
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attesting to the existence of a family relationship with a migrant worker, cer-
tificates of registration or other residence permit of an employee.

In the case-law two situations have been distinguished. The first one is
when an employee moves together with family or a foreigner joins an em-
ployee who is already a member of his/her family. The second more prob-
lematic situation relates to the creation of family ties after the fact of having
become a migrant worker in the territory of the host country. In both cases,
an interested person can prove the existence of family connections, but the
moment of their creation is a crucial one. Namely, whether it was created be-
fore or after becoming a migrant worker in the territory of the host country.

In the initial period, the Court of Justice has been analyzing the situa-
tion of a migrant worker’s spouse without reference to the moment when
marriage was contracted, but to the cessation of family connections. As
stressed repeatedly, the employee’s spouse can enjoy the discussed status, as
long as the marriage exists formally. The decision concerning the existence
or cessation of a marriage is the decision of the appropriate state body.
Spouses, however, are not obligated to conduct a common household®. The
Court of Justice has referred in different ways to migrant workers being
in an informal relationship with a third-county national. In the Reed case
the Court had answered a question about the position of a person who is
cohabitating with the EU citizen, conducting a common household and
staying on the territory of a Member State other than the country of origin
of the migrant worker®. In this case interpretation of the term ,,spouse” was
done. Court emphasized the need of examination of this term with regard
to the evolution of society and experience of the entire Community (EU),
not only in the light of social changes characteristic of one Member State.
This term concerns the relations between parties to the marriage. At the

22 C 267/83 Aissatou Diatta. Proceedings before the Court of Justice concerns Diatta - citizen
of Senegal, who together with her husband - a French citizen, lived in Germany. The spouses
were separated. In this situation, the authorities refused to extend her right of residence due to
the loss of the status of a migrant worker’s family member.

2 Judgment of 17 April 1986 concerning the case 59/85 Reed.

24 Tbid.
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same time the Court has rejected the possibility of identifying the position
of a spouse with a cohabitant®.

However, in this case Dutch regulations allow, under certain conditions
(common household, a free status of both persons, means of subsistence
and appropriate housing conditions) treatment of a cohabitant of a foreigner
who is a national worker in a manner comparable to a spouse. This solution
was a social privilege granted to national workers. The Court states that it
is within the concept of social privilege based on the meaning of Regula-
tion No 1612/68, therefore, should be available under the same conditions
for the migrant worker. The Court states also that “article 7 of the Treaty,
in conjunction with article 48 of the treaty and article 7 (2) of regulation no
1612/68 , must be interpreted as meaning that a member state which permits
the unmarried companions of its nationals , who are not themselves nationals
of that Member State , to reside in its territory cannot refuse to grant the same
advantage to migrant workers who are nationals of other Member States™.

The second problem emphasized by the Court of Justice is the acquisi-
tion of the status of a family member of a migrant worker where family ties
are created after acquiring the status of migrant worker in the territory of
the host country. The Metock case”” constitutes an example from case-law
concerning such situations. The issue that was the subject of the judgment
concerned residence rights of four third-country nationals who have come
to Ireland, where they applied for asylum. Their pplications were denied,
however, during the proceedings they entered into a marriage with EU na-
tionals legally staying in the territory of Ireland. The Court of Justice in this
judgment interpreted the concept of a family member who is “joining or
accompanying” a migrant worker.

According to the Court’s position this term “must be interpreted as refer-
ring both to the family members of a Union citizen who entered the host Mem-

25 “Art. 10 par. 1 of Regulation No 1612/68 cannot be interpreted as ordering under certain
conditions, identification of “spouse” which refers to this provision, the cohabitant living in
a permanent relationship with an employee who is a national of a Member State and is em-
ployed in the territory of another Member State.“ Case 59/85 Reed, p. 16.

26 Case 59/85 Reed, p. 30.

27 Judgment of the Court of Justice of 25 July 2008 in case C 127/08 Metock and the others.



THE NATURE OF RESIDENCE RIGHTS OF THIRD-COUNTRY NATIONALS

ber State with him and to those who reside with him in that Member State,
without it being necessary, in the latter case, to distinguish according to wheth-
er the nationals of non-member countries entered that Member State before
or after the Union citizen or before or after becoming his family members™.

Therefore the fact that marriage was contracted is the most crucial
factor, while the time, place of marriage or the moment when the family
member joined the Union citizen are not important. Hence, the Court of
Justice has modified its view expressed in earlier judgments by repealing the
requirement of common cohabitation in the territory of another Member
State at the moment of moving into a host country.

A similar position was taken by the Court of Justice in the Sahiz case?.
It concerned a third-country national who during the time of exercising his
right to temporary residence on the territory of Austria married a German
citizen. The Court of Justice emphasized, as in the Metock case, that the sta-
tus of a family member of a migrant worker covers those “‘family members
who arrived in the host Member State independently of the Union citizen and
acquired the status of family member or started to lead a family life with that
Union citizen only after arriving in that State. In that regard, the fact that, at
the time the family member acquires that status or starts to lead a family life,
he resides temporarily in the host Member State pursuant to that State’s asylum

laws has no bearing”™.

3. THE TERRITORIAL SCOPE OF RESIDENCE RIGHTS
OF A FAMILY MEMBER OF A UNION CITIZEN

Exercising the internal market freedoms including freedom of move-
ment, is dependent on the fulfillment of cross-border conditions. Referring
to the subject article, it means that an individual acquires the status of a mi-
grant worker under the condition of moving within the Union in order to
take up employment®’.

28 C-127/08 Metock and the others, p. 93.

2 Judgment of the Court of Justice of 19 December 2008 in case C 551/07 Sahiz.

30 C 551/07 Sahiz, p. 33.

31 A. Kus, Podstawowe zatozenia rynku wewngtrznego Unii Europejskiej, in A. Kus (ed.), Prawo
materialne Unii Europejskiej, Lublin 2011, p. 39.
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The analysis of residence rights of a family member of migrant workers
may thus be possible if first the basic status as worker, service provider or
individual conducting an economic activity in the territory of the host State,
is possessed. The simplest situation means that a worker moves in order to
take up an employment in the territory of another Member State than the
country of origin and member of his family joins him. In practice, however,
different situations can occur. The first concerns the possibility of exercising
the rights of a family member in the territory of the country of origin of
a migrant worker while he/she has employment on the territory of the host
country. The second variant refers to situations where a worker who returns
to the territory of the country of origin, previously has been enjoying the
status of a migrant worker in another Member State. In this case, however, it
can be referred to the situation when a family member moves together with
a worker or joins him/her in the territory of the country of origin, but family
relationship has existed before.

For the first time the Court of Justice refers to the above-mentioned
problems in a judgment in the case of Mattern®. It concerns the third-coun-
try national H. Cikoti who is the spouse of the citizen of Luxembourg living
together in Belgium, who intended to take up employment in Luxembourg
on the basis of the status of the EU citizen’s family member. The Court of
Justice emphasized, however, in such situations, he is not entitled to enjoy
this status. The Court stressed also that the reference to the status of a fam-
ily member of a migrant worker is possible only in the country where an
employee conducts economic activity or is self-employed*. In addition, the
Advocate General pointed out that the provisions of aricle 11 of Regulation
1612/68 does not grant a separate right to free movement to a family mem-
ber of migrant worker. That is the right of a migrant worker aims to ,,remove
all obstacles to the mobility of migrant workers in particular with regard to his
right to family reunification and the conditions of its integration into the host

32 Judgment of the Court of Justice of 30 March 2006 in case C 10/05 Cynthia Mattern, Hajru-
din Cikotic p. Minister du Travail et de 'Emploi.
33 C 10/05 Mattern, p. 24,.
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country” **. These considerations suggest that a family member of a migrant
worker or self-employed EU citizen, may exercise the rights arising from
its status only on the territory of the country in which reside the individual
having the original rights.

Another judgment in the case Sing concerned the rights of a family
member of a migrant worker returning to his/her country of origin®.
The national of the United Kingdom married a citizen of India. Then they
both went to Germany, where Mrs. Singh has been enjoying the status of
a migrant worker. After two years, they returned to the United Kingdom.
Mr. Sing has been granted a temporary residence permit as the husband
of British citizen. Then, in connection with the judgment of divorce, the
British authorities have shortened his right and issued a negative decision
concerning the right of permanent residence. In this judgment the Court
of Justice referred primarily to the position of worker returning to the ter-
ritory of the country of origin, planning to conduct economic activity,
and consequently the rights of the migrant worker’s spouse. The Court
emphasized that the EU citizen being in the situation mentioned above
should have the right to be accompanied by their spouse (third-country
national), under the same conditions as if he was entering the territory of
the host country®. The Court answering the question, states that “art. 52
of the Treaty and Directive 73/ 148 should be interpreted as obliging Mem-
ber States to grant a permit to enter and reside in its territory to the spouse,
irrespective of nationality, of the citizen of that State, who went with the
spouse to another Member State in order to take up an employment, within
the meaning of art. 48 of the Treaty, and returns with the purpose to settle,
within the meaning of art. 52 of the Treaty, on the territory of the country of
origin. The spouse must enjoy at least the same rights as would be granted by
Community law if entered and remained on the territory of another Member
State”. Therefore, it should be assumed that a national of a Member State
returning to the country of origin continues to enjoy the benefits of EU

34 Opinion of the Advocate General Juliane Kokott of 16 December 2005 concerning the case
C 10/05.

35 Judgment of the Court of Justice of 7 July 1992 in case C 370/90 Sing.

36 C 370/90 Sing, p. 21.
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law, under condition that has left the country of origin with the spouse,
then at the territory of the host country enjoyed the status of a migrant
worker and after returning to the country of origin remains professionally
active, in this particular case self-employed. The Court of Justice clarified
this thesis in judgment concerning the case of Akrich®.

The factual status was similar to the case discussed above. However,
in this case a third-country national before the exit from the spouse’s
country of origin who is a citizen of the Union, did not have the right
to stay legally. In addition, according to the British authorities, spouses
have gone with the purpose to rely on EU legislation after returning to
the territory of the country of origin. The Court has reinforced previous
arguments, by stressing that “in a situation where a national of a Member
State married to a national of a non-Member State with whom he/she is
living in another Member State returns to the Member State of which he/
she is a national in order to work there as an employed person and, at the
time of his/her return, his/her spouse does not enjoy the rights provided for
in Article 10 of Regulation No 1612/68 because she/he has not resided law-
fully on the territory of a Member State, the competent authorities of the
first-mentioned Member State, in assessing the application by the spouse to
enter and remain in that Member State, must none the less have regard to
the right to respect for family life under Article 8 of the Convention, pro-
vided that the marriage is genuine™.

The analysis of both cases brings a conclusion to be assumed that the
earlier status of third-country national married to a citizen of the European
Union, enjoying the free movement of persons does not affect the future
possibility to enjoy the status of migrant worker. Here the issue of continua-
tion of economic activity after returning to the country of origin plays a cru-
cial role. It should be noted that the Court of Justice by the case Akrich has
introduced additional protections granted to migrant workers, namely the
right to family integrity®.

37 Judgment of the Court of Justice of 23 September 2003 in case C 109/01 Hacen Akrich.

38 C 109/01 Akrich, p. 61,.

39 The protection of the integrity of the family is one of the reasons exempting the applica-
tion of restrictions on residence rights of EU citizens and their family members. For more
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In this context, the judgment in the case RNG Eind must be quoted®,
where the Court of Justice have referred again to the issue of professional
activity after the return in the territory of the country of origin. A Dutch
citizen who worked in the United Kingdom had brought his daughter, who
did not have EU citizenship. He received a residence card for her. Then he
returned to the Netherlands, where authorities refused her the right of resi-
dence because her father was professionally inactive. The Court ruled, that
“a worker returns to the Member State of which he is a national, after being
gainfully employed in another Member State, a third-country national who
is a member of his family has a right under Article 10(1)(a) of Regulation No
1612/68, which applies by analogy, to reside in the Member State of which
the worker is a national, even where that worker does not carry on any effec-
tive and genuine economic activities. The fact that a third-country national
who is a member of a Community worker’s family did not, before residing in
the Member State where the worker was employed, have a right under na-
tional law to reside in the Member State of which the worker is a national has
no bearing on the determination of that national’s right to reside in the latter
State™. In this judgment the Court of Justice stressed also that the country
of origin is not obliged to grant a residence card in such situation as dis-
cussed, but refusal of residence permit cannot be based solely on the lack of
economic activity. It is worth also to note that the opinion of the Advocate
General issued concerning this case, which also referred to the protection of
the family life as a fundamental right protected under EU law. The Advocate
General relied on the Convention on the protection of Rights of the Child,
which specifically guarantees the right to family life. It states that all applica-
tions submitted by a child or parents concerning entry or leave the country
for the purpose of family reunification should be examined by the State in
a favourable and humane way with a due diligence*.

see: E. Krzysztofik, Ochrona integralnosci rodziny w postanowieniach normujgcych swobodny
przeplyw 0s6b w Unii Europejskiej, [in:] P. Czarnek, M. Dobrowolski (ed.), Rodzina, jako podmi-
ot prawa, Zamos¢ 2012, p. 83 - 100.

40 Judgment of the Court of Justice of 11 December 2007 in case C 291/05 R.N.G. Eind.

41.C 291/05 R.N.G. Eind, p. 45,.

42 Opinion of the Advocate General Paol Mengozz concerning the case C 291/05.
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Another judgment worth mentioning is the case of Carpenter” con-
cerning a theoretically internal situation. The dispute has been connected
with the decision to expel the spouse of a EU citizen who does not have
EU citizenship, while Union citizen has been enjoying the status of a service
provider. The facts in that case have a special character due to the fact that
Mr. Carpenter as a British citizen relied on the need to protect the rights
under EU law before the national authorities. The dispute was the decision
to expel addressed to wife of Mr. Carpenter - a citizen of the Philippines. In
the submitted appeal she relied on the status of family member of a citizen
enjoying the free movement of services. Basically, the case has a purely in-
ternal nature. Analysis of this judgment requires the repetition of arguments
already mentioned by the Court of Justice. Right of residence of a family
member of a Union citizen is derived from the fundamental right, which is
freedom of movement as a migrant worker or self-employed person. In this
particular case Mr Carpenter had run a business in the United Kingdom,
the country of his origin. However, according to arguments of the parties
in case, his activity was extended to other Member States, thus fulfilling the
conditions for free movement of services.

Theoretically, his spouse could enjoy the right to reside in the territory
where he has been staying as a service provider. However, the place of re-
siding and conducting an activity was the territory of the country of origin
of a Union citizen. Therefore the family member is not the direct ben-
eficiary of the right because it is granted in order to support the migrant
citizen. In such circumstance, arises a question concerning the possibility
to grant the right of residence to Mrs Carpenter, a third-country national
whose main duties are housekeeping and taking care of children of an EU
citizen? Another problem in this case is the right to family integrity. The
expulsion decision of Mrs Carpenter violates strongly the basic right of
a Union citizen. The Court recalled earlier arguments and emphasized that
“A Member State may invoke reasons of public interest to justify a national
measure which is likely to obstruct the exercise of the freedom to provide ser-

4 Judgment of the Court of Justice of 11 July 2002 in case C 60/00 Carpenter.
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vices only if that measure is compatible with the fundamental rights whose
observance the Court ensures™.

Consequently, the connection between the ability of providing services
by a Union citizen in accordance with the principle of free movement of
services and the protection of family integrity the Court of Justice stated that
“Article 49 EC, read in the light of the fundamental right to respect for family
life, is to be interpreted as precluding a refusal by the Member State of origin of
a provider of services established in that Member State who provides services to
recipients established in other Member States, of the right to reside in its terri-
tory to that provider’s spouse, who is a national of a third country”*.

The next two judgments do not concern the spouse of a Union citizen,
but refer to the specific situation, namely the residence rights of parents of
a Union citizen who are nationals of a third country. These are the cases Zhu
and Chen* and Zambrano®. Both cases constitute a new approach of the
Court of Justice to the problem of derived residence rights of third-country
nationals who are family members of a migrant worker. So far indicated
decisions referred to the EU citizen’s spouse mostly. The essential condition
for granting residence rights was to enable performing one of the freedoms
of the internal market and to meet the conditions for cross-border. On the
other hand, these two judgments concerning mainly the rights of the child
who is a Union citizen to stay together with the biological parents in the ter-
ritory of the Union.

The first of these cases concerns a child of Chinese citizens, who ac-
quired citizenship of the Union by the fact of being born in Ireland (Belfast).
At the time of the birth the Republic of Ireland has applied the ius soli and
granted citizenship to all born on the entire island of Ireland, if a baby has
not acquired another nationality. After the birth, the family moved to the
United Kingdom, where parents had applied to grant them a right of resi-
dence as the EU citizen’s legal guardians. It must be noted that before the
baby’s birth parents resided in the UK and went to Northern Ireland im-

44 C 60/00 Carpenter, p. 40.

45 P. 46, C 60/00.

46 Judgment of the Court of Justice of 19 October 2004 in case C 200/02 Zhu and Chen.
47 C 34/09 Zambrano.
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mediately before the birth of their daughter. The reason for departure was
the acquisition of a Union citizenship by child. The essence of the discussed
situation is the concept of citizenship and the rights of the EU citizen to
free movement within the Union. According to the Court of Justice there
is no doubt that the child of a citizen of the Union who has acquired the
citizenship of a Member State in accordance with the national provisions
enjoys the benefits of EU law, regardless of the possible circumvention of
the law. None of the Member States, with the exception of a state granting
citizenship®, can restrict the effects and scope of the rights deriving from
national citizenship, and thus the Union one®. In this judgment the Court
of Justice has emphasized that ,,in this situation the answer is connected with
the circumstances like those of the main proceedings, Article 18 EC and Direc-
tive 90/364 confer on a young minor who is a national of a Member State, is
covered by appropriate sickness insurance and is in the care of a parent who
is a third-country national having sufficient resources for that minor not to
become a burden on the public finances of the host Member State, a right to
reside for an indefinite period in that State™. Thus, the right of residence of
the parents of a minor citizen of the Union who are third-country nationals
derives from a Union citizens right to the freedom of movement.

The second case Zambrano is substantially similar to the previously
discussed because it also concerns the rights of parents of a minor citi-
zen of the Union. In this case, however, it is a purely internal matter be-
cause the child has the nationality of the State of residence. It concerns
the rights of the citizens of Colombia, whose child was born in Belgium
and had been granted the citizenship of this country'. This time again
the Court of Justice has focused on the meaning of Union citizenship. As
the Court has stated several times ‘citizenship of the Union is intended to

48 Judgment of the Court of Justice of 20 February 2001 March 2006 in case C 192/99 Manjit
Kaur.

49 In particular: Judgment of the Court of Justice of 07 July 1992 February 2001 March 2006 in
case C 369/90 Micheletti i in., point 10, Judgment of the Court of Justice of 02 October 2003 in
case C 148/02 Garcia Avello, point 28.

50 C 2000/02 Zhu and Chen, p. 41.

51 Judgment of the Court of Justice of 08 March 2011 in case C 34/09 Zambrano.
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be the fundamental status of nationals of the Member State”*?. A refusal to
grant a right of residence and a work permit to third-country nationals
being legal guardians of a minor Union citizen deprive such children of
the genuine enjoyment of the substance of the rights attaching to the sta-
tus of European Union citizen. Therefore the Court stated that "Article 20
TFEU is to be interpreted as meaning that it precludes a Member State from
refusing a third country national upon whom his minor children, who are
European Union citizens, are dependent, a right of residence in the Member
State of residence and nationality of those children, and from refusing to
grant a work permit to that third country national, in so far as such decisions
deprive those children of the genuine enjoyment of the substance of the rights
attaching to the status of European Union citizen™>.

Special attention is to be paid on the concept of “the essence of the right”,
which has been stressed repeatedly by the Court of Justice in judgments dis-
cussed above. It is especially important in the context of the Zambrano case.
Analysis of the facts indicates a purely internal nature. On the other hand,
as outlined above, the creation of the rights within the scope of derivative
rights of family members of Union citizens who are third-country nationals
requires the cross-border condition to be met. Therefore the question con-
cerning the departure from the application of this requirements has arisen.

As a consequence, the reference to the essence of the right of residence
is needed. As pointed out by the Court of Justice in the judgments cited
above, the right of residence is a derivative of the migrant worker rights and
it aims to facilitate the assimilation of a worker with the host country. In
other words, the host country is obliged to grant the right of residence to
family members because in this way worker can fully enjoy the freedom and
provide employment or services on the territory of the host country. In the
Zambrano case a refusal to grant rights of residence to third-country nation-
als who are parents of minor children, could deprive the possibility of exer-
cising the right of residence and result in an obligation to leave the territory
of the Union. As emphasized by the Court of Justice that “ Article 21 TFEU

52 C 34/09 Zambrano, p. 41.
53 C 34/09 Zambrano, p. 45.

225



226

RETURN MIGRATION: THEORY AND PRACTICE

is not applicable to a Union citizen who has never exercised his right of free
movement, who has always resided in a Member State of which he is a national
and who is also a national of another Member State, provided that the situa-
tion of that citizen does not include the application of measures by a Member
State that would have the effect of depriving him of the genuine enjoyment of
the substance of the rights conferred by virtue of his status as a Union citizen
or of impeding the exercise of his right of free movement and residence within
the territory of the Member States” . It brings a conclusion that the cross-
border requirement is not an absolute condition. Therefore the possibility of
exercising the essence of the right is of major importance.

FINAL REMARKS

Analysis of judgments of the Court of Justice that has been made in
this article sought to clarify the nature of the rights of residence of a family
member of a Union citizen. The first and basic issue, which has been indi-
cated, is the derivative nature of the rights of a family member of a Union
citizen. Analysis of the Court arguments indicates that the most important
issue in determining the rights of such persons is to define the status of
citizen of the Union.

Firstly, it must be proved that a certain person has citizenship of the Eu-
ropean Union and consequently is an entity of EU law. Secondly, the status
of the entity is clarifying whether it is a migrant worker or self-employed
person. Thirdly, the place where the employment is provided. Summing up
the conditions laid down in the case-law it should be stressed that citizen-
ship is granted by the Member States, which also has the exclusive right to
determine: who, under what circumstances and to what extent receives citi-
zenship. The acquisition of national citizenship is strictly connected with the
automatic acquisition of a citizenship of the Union. One of the civil rights
is the freedom of movement and residence within the territory of another
Member State. Union citizens may move together with a certain group of
entities, where the host country is obliged to grant the right of residence® or

5¢ Judgment of the Court of Justice of 5 May 2011 in case C434/09 Shirley McCarthy, p. 56.
55 Art. 3 paragraph 1 of Directive 2004/38.
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is required to facilitate the obtaining of residence in its territory®. Persons
belonging to the categories given above, obtain the right to stay in the terri-
tory of the host country. This right is dependent on the existence of specific
tamily connections with the EU citizen. Its purpose is to allow a Union citi-
zen to exercise one of civil rights. Thus, nationals of third countries enjoy
certain benefits under the EU law only because it facilitates a Union citizen
to exercise a fundamental right. The position of the Court of Justice in case
Yosahikazu Iida is to be mentioned. The Court emphasized again that ‘any
rights granted to third-country nationals by the Treaty provisions on citizen-
ship of the Union are not their own rights of these citizens, but derived rights
arising from the exercise of freedom of movement of a Union citizen™.

The second issue concerns the problem that state address in a request
to grant the right of residence to a third-country national who is a member
of the family of a migrant worker. Analysis of indicated judgments refers to
two situations. Firstly, it is the host country on whose territory the Union
citizen exercises civil rights. The second one, concerns the situation where
a citizen has been exercising rights in another Member State and returns
to the country of origin. The initial judgments of the Court introduced
at this point the requirement of professional activity within its territory.
However, in the Eind case, the Court recognized the right of a migrant
worker, who returned to the country of origin and did not take employ-
ment on the grounds of health to obtain legal residence for his daughter
who is a third-country national.

The third issue is the concept of the essence of a Union citizen. A full
understanding of the nature of the rights of residence of a third-country
national who is a family member of a Union citizen comes to clarify the
essence of his/her rights. As indicated above, these rights have a derivative
nature in relation to the rights of a Union citizen. The fundamental purpose
of these rights is to allow (eg. Zhu and Chen, Zambrano) or facilitate (eg.
Carpenter) exercise of the freedoms of the EU. Moreover, the essence of the

56 Art. 3 paragraph 2 of Directive 2004/38. See also the judgment of the Court of Justice of
5 September 2012 in case C 83/11 Muhammad Sazzadur Rahman.
57 Judgment of the Court of Justice of 8 November 2012 in case C 40/11 Yosahikazu lida, p. 67.
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right is to prevent discouragement of a Union citizen towards the exercise
of the freedoms of the EU, in case where a citizen fears the possible conse-
quences of movement within the Union for the status of his and his family
members (eg. Eind).

The last important aspect, that repeatedly appears in the arguments of
the Court of Justice is the protection of family integrity. It should be empha-
sized that the protection of fundamental rights is one of the objectives of the
European Union. The rights and freedoms protected by the European Union
law have been cataloged in the Charter of Fundamental Rights**. Moreover,
the protection of these rights is the general principles of EU law*. The Court
of Justice recognizes the protection as the higher value in relation to the
freedoms of the internal market (Eind, Carpenter, Akrich, Zhu and Chen)*.

58 Charter of Fundamental Rights, OJ C 326 of 2012, p.1.

%9 For more see: T. Sieniow, Ochrona praw i wolnosci jednostek w Unii Europejskiej, [in:] A. Ku$
(ed.), Prawo instytucjonalne Unii Europejskiej, Lublin 2012, p. 393 - 419, E. Krzysztofik, Ew-
olucja wspélnotowego systemu ochrony praw cztowieka, Studia Prawnicze 2 (34) 2008, p. 32 - 52.
60 See also E. Krzysztofik, Poszanowanie wartosci narodowych przestankg uzasadniajgcg ogran-
iczenie swobdd rynku wewnetrznego, [in:] C. Mik (ed.), Unia Europejska: zjednoczeni w rézno-
rodnosci, Warsaw 2012.
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AGREEMENT

between the European Community and Ukraine on the readmission of persons

THE EUROPEAN COMMUNITY,

hereinafter referred to as ‘the Community’,

and

UKRAINE,

hereinafter referred to as ‘the Contracting Parties,’,

DETERMINED to strengthen their cooperation in order to combat illegal immigration more effectively,

CONCERNED at the significant increase in the activities of organised criminal groups in the smuggling of migrants,

DESIRING to establish, by means of this Agreement and on the basis of reciprocity, rapid and effective procedures for the
identification and safe and orderly return of persons who do not, or who do no longer, fulfil the conditions for entry to
and stay on the territories of Ukraine or one of the Member States of the European Union, and to facilitate the transit of
such persons in a spirit of cooperation,

CONSIDERING that, in appropriate cases, Ukraine and the Member States of the European Union should make best
efforts to send third-country nationals and stateless persons who illegally entered their respective territories, back to the
States of origin or permanent residence,

ACKNOWLEDGING the necessity of observing human rights and freedoms, and emphasising that this Agreement shall be
without prejudice to the rights and obligations of the Community, the Member States of the European Union and Ukraine
arising from the Universal Declaration of Human Rights of 10 December 1948 and from international law, in particular,
from the European Convention of 4 November 1950 for the Protection of Human Rights and Fundamental Freedoms, the
Convention of 28 July 1951 and the Protocol of 31 January 1967 on the Status of Refugees, the international Covenant
on Civil and Political Rights of 19 December 1966 and international instruments on extradition,

TAKING INTO ACCOUNT that cooperation between Ukraine and the Community in the fields of readmission and
facilitation of mutual travel is of common interest,

CONSIDERING that the provisions of this Agreement, which falls within the scope of Title IV of the Treaty establishing
the European Community, do not apply to the Kingdom of Denmark, in accordance with the Protocol on the position of
Denmark annexed to the Treaty on European Union and the Treaty establishing the European Community,

HAVE AGREED AS FOLLOWS:

Article 1 () ‘national of a Member State’ shall mean any person who
holds the nationality, as defined for Community purposes,

Definitions of a Member State;

For the purpose of this Agreement:

d) ‘national of Ukraine’ shall ho holds th

(a) ‘Comracti_ng Parties’ shall mean Ukraine and the @ t?:til:::lit;) of L;ilr‘:jnes; mean any person who Rolds the
Community;

(b) ‘Member State’ shall mean any Member State of the (¢) ‘third-country national’ shall mean any person who holds a

European Union, with the exception of the Kingdom of nationality other than that of Ukraine or one of the Member

Denmark and the Republic of Ireland; States;
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(f) ‘stateless person’ shall mean any person who does not hold
a nationality;

(g) ‘residence authorisation’ shall mean a certificate of any type
issued by Ukraine or one of the Member States entitling a
person to reside in its territory. This shall not include
temporary permissions to stay in its territory in connection
with the processing of an asylum application, an application
for refugee status or an application for a residence autho-
risation;

(h) ‘visa’ shall mean an authorisation issued or a decision taken
by Ukraine or one of the Member States which is required
with a view to entry in, or transit through, its territory. This

shall not include airport transit visa;

‘requesting State’ shall mean the State (Ukraine or one of the
Member States) submitting the readmission application
pursuant to Article 5 or a transit application pursuant to
Article 11 of this Agreement;

=

‘requested State’ shall mean the State (Ukraine or one of the
Member States) to which a readmission application pursuant
to Article 5 or a transit application pursuant to Article 11
of this Agreement is addressed;

(k) ‘competent Authority’ shall mean any national authority of
Ukraine or one of the Member States entrusted with the
implementation of this Agreement in accordance with
Article 16 thereof;

‘border region’ shall mean an area which extends up to 30
kilometres from the common land border between a
Member State and Ukraine, as well as the territories of
seaports including custom zones, and international
airports of the Member States and Ukraine.

SECTION 1
READMISSION OBLIGATIONS

Article 2
Readmission of own nationals

1. The requested State shall upon application by the
requesting State and without further formalities other than
those provided for by this Agreement, readmit to its territory
all persons who do not, or who no longer, fulfil the conditions
in force for entry to or stay on the territory of the requesting
State provided that evidence is furnished, in accordance with
Article 6 of this Agreement, that they are nationals of the
requested State.

The same shall apply to persons who, after entering the territory
of the requesting State, have renounced the nationality of the
requested State without acquiring the nationality of the
requesting State.

2. The requested State shall, as necessary and without delay,
issue the person whose readmission has been accepted with the
travel document with a period of validity of at least six months;
this is irrespective of the will of the person to be readmitted. If,
for legal or factual reasons, the person concerned cannot be
transferred  within the period of validity of the travel
document that was initially issued, the requested State shall,
within 14 calendar days, extend the validity of the travel
document or, where necessary, issue a new travel document
with the same period of validity. If the requested State has
not, within 14 calendar days, issued the travel document,
extended its validity or, where necessary, renewed it, the
requested State shall be deemed to accept the expired document.

Article 3

Readmission of third-country nationals and stateless
persons

1. The requested State, upon application by the requesting
State and without further formalities other than those provided
for by this Agreement, shall readmit to its territory third-
country nationals or stateless persons which do not, or no
longer, fulfill the conditions in force for entry to or stay on
the territory of the requesting State provided that evidence is
furnished, in accordance with Article 7 of this Agreement, that
such persons:

(a) illegally entered the territory of the Member States coming
directly from the territory of Ukraine or illegally entered the
territory of Ukraine coming directly from the territory of
the Member States;

(b) at the time of entry held a valid residence authorisation
issued by the requested State; or

z

at the time of entry held a valid visa issued by the requested
State and entered the territory of the requesting State
coming directly from the territory of the requested State.

2. The readmission obligation in paragraph 1 shall not
apply if:

(a) the third country national or stateless person has only been
in airside transit via an international airport of the requested
State;



EC - UKRAINE READMISSION AGREEMENT

(b) the requesting State has issued to the third country national
or stateless person a visa or residence authorisation before
or after entering its territory unless:

(i) that person is in possession of a visa or residence
authorisation, issued by the requested State, which has
a longer period of validity; or

(i) the visa or residence authorisation issued by the
requesting State has been obtained by using forged or
falsified documents;

() the third country national or stateless person does not need
a visa for entering the territory of the requesting State.

3. As far as Member States are concerned, the readmission
obligation in paragraph 1(b) and/or (c) is for the Member State
that issued a visa or residence authorisation. If two or more
Member States issued a visa or residence authorisation, the
readmission obligation in paragraph 1(b) and/or (¢) is for the
Member State that issued the document with a longer period of
validity or, if one or several of them have already expired, the
document that is still valid. If all of the documents have already
expired, the readmission obligation in paragraph 1(b) and/or (c)
is for the Member State that issued the document with the most
recent expiry date. If no such documents can be presented, the
readmission obligation in paragraph 1 is for the Member State
of last exit.

4. After the requested State has given a positive reply to the
readmission application, the requesting State issues the person
whose readmission has been accepted a travel document
recognised by the requested State. If the requesting State is an
EU Member State this travel document is the EU standard travel
document for expulsion purposes in line with the form set out
in EU Council Recommendation of 30 November 1994 (Annex
7). If the requesting State is Ukraine this travel document is the
Ukrainian return certificate (Annex 8).

Article 4
Readmission in error

The requesting State shall take back any person readmitted by
the requested State if it is established, within a period of 3
months after the transfer of the person concerned, that the
requirements laid down in Articles 2 or 3 of this Agreement
are not met.

In such cases the procedural provisions of this Agreement shall
apply mutatis mutandis and the requested State shall also
communicate all available information relating to the actual
identity and nationality of the person to be taken back.

SECTION 1I
READMISSION PROCEDURE

Atticle 5
Readmission application

1. Subject to paragraph 2, any transfer of a person to be
readmitted on the basis of one of the obligations contained in
Articles 2 and 3 shall require the submission of a readmission
application to the competent authority of the requested State.

2. If the person to be readmitted is in possession of a valid
travel document or identity card and, in the case of third
country nationals or stateless persons, a valid visa or
residence authorisation of the requested State, the transfer of
such person can take place without the requesting State having
to submit a readmission application or written communication
to the competent authority of the requested State.

3. Without prejudice to paragraph 2, if a person has been
apprehended in the border region of the requesting State within
48 hours from illegally crossing of the State border of that
person (including seaports and airports) directly from the
territory of the requested State, the requesting State may
submit a readmission application within two days following
this persons apprehension (accelerated procedure).

4. The readmission application shall contain the following
information:

(a) all available particulars of the person to be readmitted (e.g.
given names, surnames, date and place of birth, sex and the
last place of residence);

(b) means of evidence regarding nationality, the conditions for
the readmission of third-country nationals and stateless
persons.

5. Where necessary, the readmission application should also
contain the following information:

(a) a statement indicating that the person to be transferred may
need help or care, provided the person concerned has
explicitly consented to the statement;

(b) any other protection or security measure which may be
necessary in the individual transfer case.

233
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6. A common form to be used for readmission applications
is attached as Annex 5 to this Agreement.

Atticle 6
Means of evidence regarding nationality

1. Nationality of the requested State pursuant to Article 2(1)
of this Agreement may be:

(a) proven by any of the documents listed in Annex 1 to this
Agreement even if their period of validity has expired. If
such documents are presented, the requested State shall
recognise the nationality without further investigation
being required. Proof of nationality cannot be furnished
through forged or falsified documents;

5

established on the basis of any of the documents listed in
Annex 2 to this Agreement even if their period of validity
has expired. If such documents are presented, the requested
State shall deem the nationality to be established, unless it
can prove otherwise on the basic of an investigation with
participation of the competent authorities of the requesting
State. Nationality cannot be established through forged or
falsified documents.

2. If none of the documents listed in Annexes 1 or 2 can be
presented, the competent diplomatic representation of the
requested State shall interview the person to be readmitted
within a maximum of 10 calendar days, in order to establish
his or her nationality. This time limit begins with the date of
receipt of the readmission application.

Article 7

Means of evidence regarding third-country nationals and
stateless persons

1. The conditions for the readmission of third-country
nationals and stateless persons pursuant to Article 3(1)() of
this Agreement may be:

(a) proven by any of the documents listed in Annex 3a to this
Agreement. If such documents are presented, the requested
State shall recognise the illegal entrance on the territory of
the requesting State (or Member States if the requested State
is Ukraine) from its territory;

3

established on the basis of any of the documents listed in
Annex 3b to this Agreement. If such documents are
presented, the requested State shall carry out an investi-

gation and shall give an answer within a maximum of 20
calendar days. In the event of a positive answer, or if no
answer is given when the time limit has expired, the
requested State shall recognise the illegal entrance on the
territory of the requesting State (or Member States if the
requested State is Ukraine) from its territory.

2. The unlawfulness of the entry to the territory of the
requesting State pursuant to Article 3(1)(a) of this Agreement
shall be established by means of the travel documents of the
person concerned in which the necessary visa or other residence
authorisation for the territory of the requesting State are
missing. A duly motivated statement by the requesting State
that the person concerned has been found not having the
necessary travel documents, visa or residence authorisation
shall likewise provide prima facie evidence of the unlawful
entry, presence or residence.

3. The conditions for the readmission of third-country
nationals and stateless persons pursuant to Article 3(1)(b) and
(c) of this Agreement may be:

(@) proven by any of the documents listed in Annex 4a to this
Agreement. If such documents are presented, the requested
State shall recognise the residence of such persons in its
territory without further investigation being required;

=

established on the basis of any of the documents listed in
Annex 4b to the present Agreement. If such documents are
presented, the requested State shall carry out an investi-
gation and shall give an answer within a maximum of 20
calendar days. In the event of a positive answer, or if not
proven otherwise, or if no answer is given when the time
limit has expired, the requested State shall recognise the stay
of such persons in its territory.

4. Proof of the conditions for readmission of third-country
nationals and stateless persons cannot be furnished through
forged or falsified documents.

Article 8
Time limits

1. The application for readmission must be submitted to the
competent authority of the requested State within a maximum
of one year after the requesting State’s competent authority has
gained knowledge that a third-country national or a stateless
person does not, or does no longer, fulfil the conditions in force
for entry, presence or residence.
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Readmission obligation shall not arise in case if the readmission
application regarding such persons is submitted after the expiry
of the mentioned term. Where there are legal or factual
obstacles to the application being submitted in time, the time
limit shall, upon request, be extended up to 30 calendar days.

2. With the exception of the time limits mentioned in
Articles 7(1)(b) and 7(3)(b), a readmission application shall be
replied to by the requested State without undue delay, and in
any event within 14 calendar days after the date of receipt of
such application. Where there are legal or factual obstacles to
the application being replied to in time, the time limit shall,
upon duly motivated request, be extended, in all cases, up to a
maximum of 30 calendar days.

3. In the case of a readmission application submitted under
the accelerated procedure (Article 5(3)), a reply has to be given
within two working days after the date of receipt of such appli-
cation. If necessary, upon duly motivated request by the
requested State and after approval by the requesting State, the
time limit for a reply to the application may be extended by
one working day.

4. If there was no reply within the time limits referred to in
paragraphs 2 and 3 of this Article, the transfer shall be deemed
to have been agreed to.

5. Reasons for refusal of a readmission request shall be given
to the requesting State.

6.  After agreement has been given or, where applicable after
expiry of the time limits laid down in paragraph 2, the person
concerned shall be transferred without delay in the terms agreed
upon by the competent authorities in accordance with Article
9(1) of this Agreement. Upon request of the requesting State,
this time limit may be extended by the time taken to deal with
legal or practical obstacles to the transfer.

Atticle 9
Transfer modalities and modes of transportation

1. Before the transfer of a person, the competent authorities
of the requesting State and the requested State shall make
arrangements in writing in advance regarding the transfer
date, the point of entry, possible escorts and other information
relevant to the transfer.

2. All means of transportation, whether by air, land or sea
shall be allowed. Transfer by air shall not be restricted to the
use of the national carriers of the requesting State or the
requested State and may take place by using scheduled flights
as well as charter flights. In case of need for escorts, such

escorts shall not be restricted to authorised persons of the
requesting State, provided that they are authorised persons
from Ukraine or any Member State.

SECTION 1II
TRANSIT OPERATIONS

Article 10
Principles

1. The Member States and Ukraine should restrict the transit
of third-country nationals or stateless persons to cases where
such persons cannot be returned to the State of destination
directly.

2. The requested State shall allow the transit of third-country
nationals or stateless persons, if the further transportation of
such persons in possible other States of transit and the read-
mission by the State of destination is guaranteed.

3. Transit of third-country nationals or stateless persons shall
be carried out under escorts, if so requested by the requested
State. The procedural details for escorted transit operations shall
be laid down in the implementing protocols in accordance with
Article 16.

4. Transit can be refused by the requested State:

(a) if the third-country national or the stateless person runs the
real risk of being subjected to torture or to inhuman or
degrading treatment or punishment or the death penalty
or of persecution because of his race, religion, nationality,
membership of a particular social group or political
conviction in the State of destination or another State of
transit;

(b) if the third-country national or the stateless person shall be
subject to criminal prosecution or sanctions in the requested
State or in another State of transit; or

©

on grounds of public health, domestic security, public order
or other national interests of the requested State.

5. The requested State may revoke any authorisation issued if
circumstances referred to in paragraph 4 of this Article subse-
quently arise or come to light which stand in the way of the
transit operation, or if the onward journey in possible States of
transit or the readmission by the State of destination is no
longer guaranteed.

235
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Atticle 11
Transit procedure

1. An application for transit operations must be submitted to
the competent authority of the requested State in writing and is
to contain the following information:

(a) type of transit (by air, land or sea), route of transit, other
States of transit, if any, and the State of final destination;

(b) the particulars of the person concerned (given name,
surname, maiden name, other names used/by which
known or aliases, date of birth, sex and where possible —
place of birth, nationality, language, type and number of
travel document);

©

envisaged point of entry, time of transfer and possible use
of escorts;

(d) a declaration that in the view of the requesting State the
conditions pursuant to Article 10(2) are met, and that no
reasons for a refusal pursuant to Article 10(4) are known of.

A common form to be used for transit applications is attached
as Annex 6 to this Agreement.

2. The requested State shall, within 10 calendar days after
receiving the application and in writing, inform the requesting
State of its consent to the transit operation, confirming the
point of entry and the envisaged time of admission, or
inform it of the transit refusal and of the reasons for such
refusal.

3. If the transit operation takes place by air, the person to be
readmitted and possible escorts shall be exempted from having
to obtain an airport transit visa.

4. The competent authorities of the requested State shall,
subject to mutual consultations, assist in the transit operations,
in particular through the surveillance of the persons in question
and the provision of suitable amenities for that purpose.

SECTION IV
COSTS

Aticle 12
Transport and transit costs

All transport costs incurred in connection with readmission and
transit operations pursuant to this Agreement as far as the
border of the State of final destination shall be borne by the
requesting State, as well as the transport and maintenance costs

of the requested State relating to the return of persons in
accordance with Article 4 of this Agreement. This shall be
without prejudice to the right of the competent authorities of
the Member States and Ukraine to recover such costs from the
person concerned or third parties.

SECTION V
DATA PROTECTION AND NON-AFFECTION CLAUSE

Aticle 13
Data protection

1. The communication of personal data shall only take place
if such communication is necessary for the implementation of
this Agreement by the competent authorities of Ukraine or a
Member State as the case may be. When communicating,
processing or treating personal data in a particular case, the
competent authorities of Ukraine shall abide by the relevant
legislation of Ukraine, and the competent authorities of a
Member State shall abide by the provisions of Directive
95/46/EC and by the national legislation of that Member
State adopted pursuant to this Directive.

2. Additionally the following principles shall apply:

(a) personal data must be processed fairly and lawfully;

(b) personal data must be collected for the specified, explicit
and legitimate purpose of implementing this Agreement and
not further processed by the communicating authority nor
by the receiving authority in a way incompatible with that
purpose;

©

personal data must be adequate, relevant and not excessive
in relation to the purpose for which they are collected
andfor further processed; in particular, personal data
communicated may concern only the following:

(i) the particulars of the person to be transferred (given
names, surnames, other names used/by which known
or aliases, sex, civil status, date and place of birth,
current and any previous nationality);

i

passport, identity card or driving license and other iden-
tification or travel documents (number, period of
validity, date of issue, issuing authority, place of issue);

(i)

stop-overs and itineraries;

2

other information needed to identify the person to be
transferred or to examine the readmission requirements
pursuant to this Agreement;
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(d) personal data must be accurate and, where necessary, kept
up to date;

©

personal data must be kept in a form which permits iden-
tification of data subjects for no longer than is necessary for
the purpose for which the data were collected or for which
they are further processed;

() both the communicating authority and the receiving
authority shall take every reasonable step to ensure as
appropriate the rectification, erasure or blocking of
personal data where the processing does not comply with
the provisions of this Article, in particular because that data
are not adequate, relevant, accurate, or they are excessive in
relation to the purpose of processing. This includes the
notification of any rectification, erasure or blocking to the
other Contracting Party;

(@) upon request, the receiving authority shall inform the
communicating authority of the use of the communicated
data and of the results obtained there from;

=

personal data may only be communicated to the competent
authorities. Further communication to other bodies requires
the prior consent of the communicating authority;

(i) the communicating and the receiving authorities are under
an obligation to make a written record of the communi-
cation and receipt of personal data.

Atticle 14
Non-affection clause

1. This Agreement shall be without prejudice to the rights,
obligations and responsibilities of the Community, the Member
States and Ukraine arising from International Law and, in
particular, from any applicable International Convention or
agreement to which they are Parties, including those referred
to in the Preamble.

2. Nothing in this Agreement shall prevent the return of a
person under other formal or informal arrangements.

SECTION VI
IMPLEMENTATION AND APPLICATION

Article 15
Joint Readmission committee

1. The Contracting Parties shall provide each other with
mutual assistance in the application and interpretation of this

Agreement. To this end, they shall set up a joint readmission
committee (hereinafter referred to as ‘the Committee’), which
shall have the following tasks and competencies:

(a) to monitor the application of this Agreement and have
regular exchanges of information on the implementing
Protocols drawn up by individual Member States and
Ukraine pursuant to Article 16;

(b) to prepare proposals and make recommendations for
amendments to this Agreement;

z

to decide on implementing arrangements necessary for the
uniform application of this Agreement.

2. The decisions of the Committee shall be binding on the
Contracting Parties.

3. The Committee shall be composed by representatives of
the Community and Ukraine; the Community shall be repre-
sented by the Commission, assisted by experts from Member
States.

4. The Committee shall meet where necessary at the request
of one of the Contracting Parties.

5. The Committee shall establish its rules of procedures.

Atticle 16
Implementing Protocols

1. Ukraine and a Member State may draw up implementing
Protocols which shall cover rules on:

(a) designation of the competent authorities;

(b) border crossing points for the transfer of persons;

(c) mechanism of communication between the competent
authorities;

(d) modalities for returns under the accelerated procedure;
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(e) conditions for escorted returns of persons, including the
transit of third-country nationals and stateless persons
under escort;

(f) additional means and documents necessary to implement
this Agreement;

() modes and procedures for recovering costs in connection
with implementation of Article 12 of this Agreement.

2. The implementing Protocols referred to in paragraph 1
shall enter into force only after the Committee, referred to in
Article 15, has been notified.

3. Ukraine agrees to apply any provision relating to
paragraph 1(d), (e), (f) or (g) of an implementing Protocol
drawn up with one Member State also in its relations with
any other Member State upon request of the latter.

Atticle 17

Relation to bilateral readmission agr of Memb.
States

1. Subject to paragraph 2 of this Article, the provisions of
this Agreement shall take precedence over the provisions of any
bilateral agreement or other legally binding instrument on the
readmission of persons which have been or may, under Article
16, be concluded between individual Member States and
Ukraine, in so far as the provisions of the latter are incom-
patible with those of this Agreement.

2. The provisions on readmission of stateless persons and
nationals from third countries contained in bilateral agreements
or other legally binding instruments which have been concluded
between individual Member States and Ukraine shall continue to
apply during the two-year period referred to in Article 20(3).

SECTION VII
FINAL PROVISIONS

Article 18
Territorial application

1. Subject to paragraph 2 of this Article, this Agreement
shall apply to the territory in which the Treaty establishing
the European Communities is applicable and to the territory
of Ukraine.

2. This Agreement shall not apply to the territory of the
Kingdom of Denmark.

Article 19
Amendments to the Agreement

This Agreement may be amended and supplemented by mutual
consent of the Contracting Parties. Amendments and
supplements shall be drawn up in the form of separate
protocols, which shall form an integral part of this
Agreement, and enter into force in accordance with the
procedure laid down in Article 20 of this Agreement.

Atticle 20
Entry into force, duration and termination

1. This Agreement shall be ratified or approved by the
Contracting Parties in accordance with their respective
procedures.

2. Subject to paragraph 3 of this Article, this Agreement
shall enter into force on the first day of the second month
following the date on which the Parties notify each other that
the procedures referred to in the first paragraph have been
completed.

3. The obligations set out in Article 3 of this Agreement
shall only become applicable two years after the date referred
to in paragraph 2 of this Article. During that two-year period,
they shall only be applicable to stateless persons and nationals
from third-countries with which the Ukraine has concluded
bilateral treaties or arrangements on readmission. As set out
in Article 17(2), the provisions on the readmission of stateless
persons and nationals from third countries contained in bilateral
agreements or other legally binding instruments which have
been concluded between individual Member States and
Ukraine shall continue to apply during this two-year period.

4. This Agreement is concluded for an unlimited period.

5. Each Party may denounce this Agreement by officially
notifying the other Party. This Agreement shall be terminated
six months after the date of such notification.

Article 21
Annexes

Annexes 1 to 8 shall form an integral part of this Agreement.

Done at Luxembourg on the eighteenth day of June in the year
two thousand and seven in duplicate in the Bulgarian, Czech,
Danish, Dutch, English, Estonian, Finnish, French, German,
Greek, Hungarian, Italian, Latvian, Lithuanian, Maltese, Polish,
Portuguese, Romanian, Slovak, Slovenian, Spanish, Swedish and
Ukrainian languages, each of these texts being equally authentic.
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ANNEX 1

COMMON LIST OF DOCUMENTS REGARDING NATIONALITY
(Article 6(1)(a))

— passports of any kind (national passports, diplomatic passports, service passports, collective passports and surrogate
passports including children’s passports),

— national identity cards (including temporary and provisional ones),

— military service books and military identity cards,

— seaman’s registration books, skippers’ service cards and seaman’s passports,

— citizenship certificates and other official documents that mention or indicate citizenship.

ANNEX 2

COMMON LIST OF DOCUMENTS REGARDING NATIONALITY
(Article 6(1)(b))

— photocopies of any of the documents listed in Annex 1 to this Agreement,

— driving licenses or photocopies thereof,

— birth certificates or photocopies thereof,

— company identity cards or photocopies thereof,

— statements by witnesses,

— statements made by the person concerned and language spoken by him or her, including the results of any official test
conducted to establish the person’s nationality. For the purpose of this Annex, the term ‘official test’ is defined as a
test commissioned or conducted by the authorities of the requesting State and validated by the requested State

— any other document which may help to establish the nationality of the person concerned.
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ANNEX 3

COMMON LIST OF DOCUMENTS REGARDING THIRD COUNTRY NATIONALS AND STATELESS PERSONS
(Article 7(1))
ANNEX 3A

— official statements made for the purpose of the accelerated procedure, in particular, by authorised border authority
staff who can testify to the person concerned crossing the border from the requested State directly to the territory of
the requesting State,

— named tickets of air, train, coach or boat passages, which testify to the presence and the itinerary of the person
concerned from the territory of the requested State directly to the territory of the requesting State (or Member States if
the requested State is Ukraine),

— passenger lists of air, train, coach or boat passages which testify to the presence and the itinerary of the person
concerned from the territory of the requested State directly to the territory of the requesting State (or Member States if
the requested State is Ukraine).

ANNEX 3B

— official statements made, in particular, by border authority staff of the Requesting State and other witnesses who can
testify to the person concerned crossing the border,

— documents, certificates and bills of any kind (e.g. hotel bills, appointment cards for doctors/dentists, entry cards for
public/private institutions, car rental agreements, credit card receipts, etc) which clearly show that the person
concerned stayed on the territory of the Requested State,

— information showing that the person concerned has used the services of a courier or travel agency,

— official statement by the person concerned in judicial or administrative proceedings.

ANNEX 4

COMMON LIST OF DOCUMENTS REGARDING THIRD-COUNTRY NATIONALS AND STATELESS PERSONS
(Article 7(2))

ANNEX 4A

— valid visa and/or residence authorisation issued by the Requested State,

— entry/departure stamps or similar endorsement in the travel document of the person concerned or other evidence of
entry/departure.

ANNEX 4B

Photocopies of any of the documents listed in Part A.



DRAFT IMPLEMENTING PROTOCOL
between the Government of the Republic of Poland and the Cabinet of
Ministers of Ukraine to the Agreement between the European Community
and Ukraine on the readmission of the persons, done at Luxembourg on 18"
June 2007

The Government of the Republic of Poland and the Cabinet of Ministers of
Ukraine, hereinafter referred to as “the Parties”,

desiring to define the principles of the implementation of the Agreement
between the European Community and Ukraine on the readmission of the persons
done at Luxembourg on 18" June 2007, hereinafter referred to as “the Agreement”,

following the national legislation of the States of the Parties,

in accordance with the Article 16 (1) of the Agreement,

have agreed as follows:

Article 1
Competent Authorities
1. The competent authorities of the Parties entrusted with the implementation of
the Agreement and authorized to direct cooperation are:
for the Republic of Poland:
- Commander-in-Chief of the Border Guard.
for Ukraine:
- State Migration Service of Ukraine — central competent authority;
- Administration of the State Border Guard Service of Ukraine.

2. Competent authorities responsible for submission and processing of the
readmission application of own nationals in accordance with Article 2 of the
Agreement, and third country nationals and stateless persons in accordance with
Article 3 of the Agreement are:

for the Republic of Poland:

- Commander-in-Chief of the Border Guard.
for Ukraine:

- State Migration Service of Ukraine.

3. Competent authorities responsible for submission and processing of the transit

applications in accordance with Article 11 of the Agreement are:
for the Republic of Poland:
- Commander-in-Chief of the Border Guard.
for Ukraine:
- Administration of the State Border Guard Service of Ukraine (regarding
transit by air);



DRAFT IMPLEMENTING PROTOCOL

- State Migration Service of Ukraine (regarding transit by land).

4. Competent authorities responsible for submission and processing of the
readmission applications under the accelcrated procedure in accordance with
Article 5 (3) of the Agreement are:

for the Republic of Poland:

- Commander of the Border Guard Post Warszawa — Okecie;
- Commander of the Border Guard Post Krakow — Balice;

- Commander of the Border Guard Post Katowice — Pyrzowice;
- Commander of the Border Guard Post in Dorohusk;

- Commander of the Border Guard Post in Hrebenne;

- Commander of the Border Guard Post in Hrubieszow;

- Commander of the Border Guard Post in Korczowa;

- Commander of the Border Guard Post in Medyka;

- Commander of the Border Guard Post in Kroscienko;

- Commander of the Border Guard Post in ].ubaczow;
Commander of the Border Guard Post in Dolhobyczow.

for Ukraine:

- Lutsk Border Guard Detachment;

- Lviv Border Guard Detachment;

- Mostyska Border Guard Detachment;

- Chop Border Guard Detachment;

- Separate Border Crossing Point ‘Kyiv’.

5. The competent authorities referred to in paragraph 1 of this Article shall
exchange in writing of their contact data and contact data of competent
authorities mentioned in paragraphs 2, 3 and 4 of this Article within 14 calendar
days following the day on which this Implementing Protocol enters into force.

6. The Parties notify each other through diplomatic channels of any changes in the
list and scope of responsibilities of the competent authorities referred to in this
Article.

7. The competent authorities referred to in paragraph 1 of this Article shall
immediately notify each other in writing of any changes regarding the contact
data received in accordance with paragraph 5 of this Article.

Article 2
Border Crossing Points
1. The Parties shall use all functioning air border crossing points within territories
of'their States for readmission and transit by air.
2. For readmission and transit purposes the Parties shall also use the following
border crossing points:
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—_—

Dorohusk (the Republic of Poland) — Yahodyn (Ukraine),
Zosin (the Republic of Poland) — Ustyluh (Ukraine);
Hrebenne (the Republic of Poland) — Rava Ruska (Ukraine);
Korczowa (the Republic of Poland) — Krakovets (Ukraine);
Kroscienko (the Republic of Poland) — Smilnytsia (Ukraine);

Medyka (the Republic of Poland) — Shehyni (Ukraine);
Budomierz (the Republic of Poland) — Hrushev (Ukraine);
Dolhobyczow (the Republic of Poland) — Uhryniv (Ukraine).

. The Parties shall immediately notify each other through diplomatic channels of

any changes in the list of border crossing points referred to in this Article. The
use of other, not mentioned in this Article, border crossing points for
readmission shall be agreed upon by the Parties through diplomatic channels on
case to case basis.

Article 3
Additional means and documents

. The following additional means and documents shall be considered as those that

may confirm the grounds for readmission of persons:

1) photographic and audiovisual materials attached to documents confirming
entry and/or stay of the persons on the territory of the State of one of the
Parties;

2)copy of marriage certificate;

3) positive results of fingerprint comparison with the fingerprints stored in the
available data bases.

. If competent authority of the requesting Party considers that some means and

documents not listed in this Article and Annexes 1, 2, 3 and 4 to the Agreement
may be essential for establishing the grounds for readmission of persons, such
means and documents can be attached to the readmission application submitted
to the competent authority of the requested Party.

Article 4
Mode of submission of readmission application and reply thereto

. Readmission application referred to in Article 5 of the Agreement shall be

submitted by the competent authority of the requesting Party to the competent
authority of the requested Party by post, e-mail or by fax.

.In case of any doubts concerning submitted readmission application, the

competent authorities of the Parties can organize a meeting in order to verify
provided information and to make final decisions. The term of conducting such
meeting shall not affect the time limits referred to in Article 8 (2) of the
Agreement.

. Reply to the readmission application shall be sent by the competent authority of

the requested Party to the competent authority of the requesting Party by post, e-

243
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mail or fax. The reply to readmission application shall be also sent by other
technical means of communication if such request is included to section ‘D’ of
the readmission application referred to in Annex 5 to the Agreement.

Article 5
Readmission under accelerated procedure
1. Readmission under accelerated procedure referred to in Article 5 (3) and Article

8 (3) of the Agreement, shall be carried out as follows:

1) a readmission application shall be submitted to a competent authority of the
requested Party by e-mail or by fax;

2)the competent authority of the requesting Party shall additionally inform the
competent authority of the requested Party by phone of any conditions
referred to in Article 5 (3) of the Agreement;

3)the competent authority of the requested Party shall reply to the readmission
application to the competent authority of the requesting Party by e-mail or fax
within time limits referred to in Article 8 (3) of the Agreement and
additionally informs by phone about taken decisions;

4)in case of consent to the readmission, the competent authority of the requested
Party may specify the date and place of transfer of a person in the reply to the
readmission application;

5)readmission of a person shall take place within 24 hours following the
moment of the receipt of the consent for readmission and in accordance with
Article 8 (6) and Article 9 of the Agreement.

2.In case of any doubts concerning the submitted readmission application, the

competent authorities of the Parties shall organize a meeting in order to verify

provided information and to make final decisions. The term of conducting such

meeting shall not affect the time limits referred to in Article 8 (3) of the

Agreement.

Article 6
Confirmation of transfer of a person
1. The date, hour and place of a person’s transfer shall be agreed upon by e-mail or
fax.
2. Transfer of a person under escort shall be documented with protocol of
transfer/acceptance. A specimen of such protocol is an Annex to this
Implementing Protocol and shall be its integral part.

Article 7
Mode of submission of transit application and reply thereto
Submission of a transit application referred to in Article 11 of the Agreement
by the competent authority of the requesting Party and giving reply thereto by the
competent authority of the requested Party shall take place by post, e-mail or fax.
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Article 8
Special cases
.In case of retaining of travel document of a citizen of the State of other Party
according to national legislation of the State of the Party retaining the travel
document:
1) during the stay or leaving the territory of the State of the Party retaining the

Ja—

travel document of a citizen not possessing other documents entitling to cross
the border of the State of the Party of his/her citizenship, a diplomatic mission
(consular representation) issues travel document, upon request of the
competent authority of the Party retaining the travel document;

2)in the moment of entering into the territory of the State of the Party retaining
travel document, the person is allowed to return to the State of his/her
citizenship without the above-mentioned document, in accordance with
national legislation of this State, in particular in case of possessing other
national identity document or submitting travel document retained by
competent authority of the State of the Party retaining travel document.

2.In case of transfer of a person, in accordance with Article 5 (2) of the

Agreement, the competent authorities of the Parties, referred to in Article 1 (4)

of this Implementing Protocol, shall inform each other about the date and place

of transfer of such person.

Article 9
Escort

Transfer and transit of persons under escort shall take place in accordance with

the following conditions:

1) the competent authority of the requesting Party shall specify in Section ‘D’ of
the readmission application referred to in Annex 5 to the Agreement or in
Section ‘C’ of the transfer application referred to in Annex 6 to the
Agreement the following data: names, surnames of escorting officers, as well
as the series, numbers, dates of issuance and validity of their travel
documents;

2) the competent authority of the requesting Party shall notify immediately the
competent authority of the requested Party of any data changes concerning the
authorized escorting officers referred to in section 1 of this Article;

3)the escorting officers shall fulfill their duties unarmed and in civil clothes,
being then in possession of valid travel documents and official documents
confirming the approval of the requested Party for readmission or transit of
the escorted person;

4)the escorting officers shall bear responsibility for the escorted persons and for
their transfer to the state of destination;

245
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5)the escorting officers shall be responsible to properly protect the documents
on the basis of which the escorted person is transferred, and to provide these
documents to the authorities of the state to which the escorted person is
transferred;

6)the escorting officers are obliged to obey the national legislation of the State
of requested Party. Without prejudice to section 8 of this Article, the rights of
escorting officers during transfer or transit shall be limited to the right of
necessary defense;

7)the competent authorities of the requested Party shall ensure the escorting
officers the same level of security and support which is given to the officers
of the requested Party performing such duties under the national legislation of
the State of the requested Party;

8)in case of absence of the authorized representatives of the requested Party,
entitled to provide support or assistance, the authorized escorting officers
shall have the right, under existing circumstances, to use, according to the
national legislation of the Statec of the requested Party, direct coercive
measures in case of a risk of escape, a risk of self-inflicted injury, a risk of
inflicting bodily harm on the escorting officers or third persons, a risk of
destruction or damage of property by the person to be readmitted or
transferred;

9)if required, the escorting officers should hold necessary visas to the state of
destination and transit states.

Article 10
Interview

. If it is not possible to establish the citizenship of a person to be readmitted and

there is no possibility to present any document referred to in Annex 1 and 2 to
the Agreement, as well as additional means and documents rcferred to in Article
3 (1) of this Implementing Protocol, the competent authority of the requesting
Party, in Section ‘D’ of the readmission application referred to in Annex 5 to the
Agreement, shall inform the competent authority of the requested Party about
the neccessity to conduct an interview with the person to be readmitted in
accordance with Article 6 (2) of the Agreement. The competent authority of the
requesting Party shall send a copy of the readmission application to a diplomatic
mission (consular representation) of the State of the requested Party.

- An interview conducted by an authorized representative of the diplomatic

mission (consular representation) of the State of the requested Party shall be
held in a place agreed upon on case to case basis.

. Representative referred to in paragraph 2 of this Article, while organizing an

interview with the person to be readmitted, shall provide an opportunity for
authorized representatives of the competent authority of the requesting Party to
attend the interview.

4. Representative referred to in paragraph 2 of this Article, in the shortest possible
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term, but not later than within 2 calendar days following the date of conducted
interview, shall, according to Article 6 (2) of the Agreement, inform in writing
the competent authorities of the requesting Party and requested Party about the
results of the interview and pointing out the reasons why the citizenship could
not be established.

Article 11
Costs

. If necessary, the readmission, transit and readmission in error costs incurred by
requested Party in accordance with Article 12 of the Agreement shall be borne
by requesting Party and reimbursed in euro on the basis of the proper accounting
documents reflecting in details the incurred costs and done in accordance with
national legislation of the State of the requested Party within the 30 calendar
days following the day of their receipt.

. The competent authority of the requested Party submitting the proper accounting
documents referred to in this Article, shall provide information about the bank
account number and any other information necessary for reimbursement.

—_—

OS]

Article 12
Language of Communication
Unless the competent authorities of the Partics agree upon otherwise, the
direct communication in writing and consultations between the competent
authorities of the Parties shall be conducted in the Polish and Ukrainian language.

Article 13
Experts’ Meetings and Consultations
The competent authorities of the Parties by mutual agreement, shall carry out
working meetings and experts’ consultations regarding implementation of the
Agreement and this Implementing Protocol.

Article 14
Amendments and Supplements
This Implementing Protocol may be amended and supplemented by mutual
consent of the Parties. Amendments and supplements shall be the integral part of
this Implementing Protocol and enter into force in accordance with Article 15 (2)
and (3) of this Implementing Protocol.

Article 15
Entry into Force and Termination
1. This Implementing Protocol is concluded for an unlimited period and shall be
terminated upon termination of the Agreement.
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2. The Parties shall notify each other in writing through diplomatic channels about
the completion of all internal legal procedures necessary for the entry into force
of this Implementing Protocol.

3. The Polish Party shall notify the European Commission about the completion by
the Parties of the internal legal procedures and shall inform the Ukrainian Party
thereof. This Implementing Protocol shall enter into force 30 days after
receiving by Ukrainian side of Polish notification informing that Joint
Readmission Committee has been notificd in accordance with Article 16 (2) of
the Agreement.

4. This Implementing Protocol may be terminated by any of the Parties by sending
notification through diplomatic channels. In such case it shall cease to be in
force 180 days following the date of the receipt of such notification.

Done at on in duplicate, each in the Polish, Ukrainian
and English language, each of these texts being equally authentic. In case of
divergences in interpretation, the English text shall prevail.

For the Government of the For the Cabinet of Ministers
Republic of Poland of Ukraine
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