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Summary 

 

Turbulent developments in Czech history (and of course associated legal history) over 

the last century have shown many difficulties with which both society as a whole and notably 

political representation has had to cope with greater or lesser success. The problems in any 

given period were often closely connected to the problem of the very existence or legal status 

of churches and religious societies and their activities. These problems were seldom simple 

historical episodes that soon passed, but often gave rise to injustices that marked the 

relationship between the church and the state for many decades, and whose resolution often 

faced the reluctance, political cowardice, or even latent anti-religious disposition of public 

officials. 

Following the dissolution of the Danube monarchy, each of the successor countries of 

the Austrian-Hungarian Empire embarked on its own path, on which they had to somehow 

come to terms with their centuries-old past and take new positions and resolve future matters. 

The newly formed Czechoslovakia was characterised by a combination of anti-Habsburg 

sentiment with a strong anti-Catholic movement, as sadly witnessed, for example, by the 

destruction of the Marian Column on the Old Town Square just a few days after the 

proclamation of independence. The Catholic Church, perceived by the general public as an 

ally or direct symbol of the power of the Habsburgs, found itself at a disadvantage following 

the establishment of the Czechoslovak Republic in 1918. Newly passed laws often carried a 

strong mark of anti-Catholic motivation, with anti-religious and growing secular accents soon 

becoming critical of other churches and religious societies. It was clear that the relationship 

between the state and churches (especially the Roman Catholic Church) in the newly formed 

Czechoslovakia would be far from ideal. 

Much of the political representation made no secret of its desire to end existing 

cooperation between the state on the one hand and churches and religious societies on the 



other, and to replace this with a system of separation. This was seen as the only form of 

relationship between the state and the church that was compatible with the idea of democracy. 

Czechoslovakia subsequently carried this legacy of the First Republic throughout its 

existence, which manifested dramatically during the communist dictatorship of 1948-1989. 

The period following the Velvet Revolution in November 1989 and especially after the 

establishment of the independent Czech Republic on 1 January 1993, presented a new 

opportunity not only to remedy the injustices of the last 40 years, but perhaps – with a clean 

slate, not burdened by the sentiments of the First Republic, which were now ancient history – 

to establish a relationship of coexistence and cooperation between the church and the state. 

However, once euphoria of the revolution that shook off the yoke of communist 

oppression dissipated, it soon became clear how idealistic these notions were (especially on 

the part of church and religious society representatives). Several generations brought up with 

communist lies and their interpretation of history touting the role of churches (especially the 

Catholic Church) in oppressing the common people and oppressing free and critical thinking 

(as seen in society’s generally perceived view of Jan Hus as the victim of the villainous 

Catholic Church) began taking a strongly anti-religious view in the 1990s, which increasingly 

found a response in Czech political representation, both from left-wing and right-wing parties. 

And so, the last 30 years became a showcase of the virtually continuous struggle of 

churches and religious societies to be able to take their position in society and operate freely 

without the supervision and intervention of the state. Often, a loud part of political 

representation took advantage of the outrage of much of society through media pressure and 

on the pretext of society-wide dissent forced legislators to pass laws that were not very 

accommodating (and often not at all fair) to the wishes and needs of churches and religious 

societies. 

The Code of Canon Law does not directly pass any comments on the binding nature of 

the civil law or judgements of civil courts. But it expresses its respect for civil law-making 

unless it contradicts the requirements of divine justice, as may be discerned from can. 22. The 

Catholic Church respects the autonomy of canon and civil law. It observes civil laws itself, 

but at the same time expects respect from the opposite direction, i.e. from the state power, for 

its own laws for the life and functioning of the Church. At the II. Vatican Council, the Church 

declared the following: "The Church and the state in their own fields are autonomous and 

independent from each other" (GS 76). This is certainly true on the part of the Church in 

respect of all constituent parts of state power – the legislative, executive and the judicial. It 

therefore also respects the decisions of secular judicial authorities, including the supreme 



protector of the constitutionally-guaranteed rights – the Constitutional Court. "However, when 

public power exceeds its competence and oppresses the citizens, they should not refuse what 

is objectively required by the common good; however, they should be allowed to defend their 

rights and the rights of their fellow citizens against abuse of power, but within the limits of 

natural law and principles of the Gospel" (GS 74). The Code of Canon Law explicitly grants 

Christians (laymen) the right to freedom in the sphere of secular affairs which appertains to 

other citizens, too (can.  227). And furthermore, for example in the property area, it confirms 

the innate right of the Catholic Church (as a whole, as well as in respect of every individual 

legal entity) independently of the secular power to acquire, hold, manage and transfer assets 

to achieve its own objectives (can. 1254-1255). Therefore, it is not surprising that the Church 

or its members turn for protection to secular courts with confidence if their rights are 

infringed. 

Thus, the guarantee and mutual respect of the legal regimes of the states and the 

Catholic Church are generally subject to standards outwith the codes, or rather subject to 

international agreements between the Holy See and the individual states, respected and 

maintained intact in their validity and effect by the Code of Canon Law itself, even if these 

should conflict with it (can. 3). Some of the principles of internal autonomy of churches, as 

well as respect for secular law-making on the part of the Catholic Church, have been 

confirmed by the never-ratified treaty between the Czech Republic and the Holy See to 

govern the mutual relations, dating from the year of 2002. Without the protection provided by 

the latter, the Church in the Czech Republic may rely only on the provisions of the 

Constitutional laws which guarantee it a great degree of autonomy, nevertheless in the 

absence of a contractual anchor without the reasonable assurance guaranteed by this 

international treaty. Therefore, the quality and logic-based argumentation of the 

Constitutional Court decisions have always been crucial for the Catholic Church as well as the 

other churches, where it in any way commented on the laws or judgements of the general 

courts which breached or did not adequately safeguard the rights of churches and religious 

societies in accordance with the Constitution and other legal regulations. 

During the time of helplessness and hopelessness to reach a fair settlement with 

churches and allow them to operate independently, it was the Constitutional Court of the 

Czech Republic that often intervened with ever-increasing authority and upheld the 

fundamental rights and freedoms of individuals and even entire institutions/religious societies, 

whereby it not only overturned incorrect decisions by the general courts or legal norms 

adopted by the Parliament of the Czech Republic, but often also clarified the ambiguities of 



some legal regulations with quasi-precedent decisions and thus laid down the manner of their 

interpretation and application in the future. It thereby established itself as an advocate and 

guarantor of constitutionally guaranteed freedoms and the values of the rule of law, which 

politicians unfortunately – in their petty power games – were often willing to sacrifice and 

disregard. 

However, the authority of the Constitutional Court of the Czech Republic was not self-

evident from the start. After the virtual non-existence of constitutional justice during the 

communist dictatorship, both the Czechoslovak and later independent Constitutional Court of 

the Czech Republic had to build a respected position in a system that had not been used to its 

presence and interventions for many decades. The 1990s were particularly marked by the 

"struggle" between the Constitutional Court and Supreme Court, however the Constitutional 

Court soon gained universally recognised authority as the guardian of constitutionality and the 

observance of fundamental rights and freedoms guaranteed by the Constitution. 

From the beginning, the Constitutional Court of the Czech Republic has been, and is 

conceived as part of the judiciary, but stands somewhat apart from the traditional instance 

system. The Constitutional Court cannot be considered another instance court, as it is not at 

the top of the judicial system and does not have the authority to review the evaluation of 

evidence, even if it does not agree with this evaluation, and therefore it cannot review the 

decisions of general courts unless their activities violate constitutionally guaranteed rights. 

The Constitutional Court can only intervene if fundamental rights and freedoms guaranteed 

by constitutional law or international treaties on human rights and fundamental freedoms have 

been violated by overturning the final decisions of otherwise independent general courts. 

Sometimes we may encounter the (partially justified) objection that the Constitutional 

Court acts as a third chamber of parliament, an arbitrator between political powers, an 

independent political force. Although it has repeatedly stated that it does not wish to take an 

unacceptably activist approach, it has often spoken of its interventions as a so-called negative 

legislator that can "only repeal statutory provisions contrary to the Constitution and 

international treaties pursuant to Article 10 of the Constitution, but cannot replace them with 

its own decision. On this point, the Constitutional Court had to state that it did not have the 

jurisdiction to decide, as it would be claiming more rights than it is given under the 

constitution" (CC, case no. II. ÚS 74/97 of 2 December 1997). This suggests that the word 

"only" in the decision cited here is not entirely appropriate and indicates – despite the above 

limitations – how great influence the Constitutional Court of the Czech Republic truly has. 



The extraordinary nature of the period following the establishment of the independent 

Czech Republic and its first decade, a period of restoring the rule of law in a country 

searching for its roots in history and facing new, modern challenges, the uniqueness of this 

period in terms of finding and establishing the position of churches and religious societies in 

Czech society and the Czech legal system, were behind the decision to choose this period for 

my thesis with a focus on the relationship between the church and the state in the light and 

influence of the activities and decisions of the Constitutional Court, whose impact on these 

relations was not only significant, but fundamental. During the three decades of its existence, 

it has had to consider a number of specific cases or certain laws passed by Parliament that 

closely affect (or sometimes are predominantly devoted to) the activities of churches and 

religious societies or their position in the Czech legal system. 

At the same time, this thesis would like to point out a certain discontinuity in the 

decisions of the Constitutional Court (often depending on currently serving justices), where 

even previously reviewed areas of church life and activities can become the subject of re-

review with no guarantee of the same outcome. This thesis therefore deals with all areas in 

which the intervention of the Constitutional Court affected the position of churches and 

religious societies – sometimes positively and heroically in the face of political pressures, 

sometimes negatively, whatever the motivation of constitutional justices. 

The first two chapters examine the position of churches and religious societies in a 

historical context and the development of constitutional justice in this country. Both these 

chapters are important for understanding the powers of the Constitutional Court, the 

appointment of its justices, the impact of its decisions, but also to understand the social 

context and atmosphere perceiving the position of churches, which shaped the decisions of 

political representation in the post-revolutionary years, because it was precisely these views 

and perceptions of churches that were often strongly reflected in adopted laws or decisions by 

general courts, whose conclusions then had to be overturned by the Constitutional Court. 

The second and key part of this thesis maps these interventions by the Constitutional 

Court, the consequences of which went beyond mere hic et nunc, and which therefore played 

an important role in the legal status of churches and religious societies in the Czech Republic. 

For the sake of clarity, a thematic and not chronological criterion was chosen, although this 

may have resulted in certain inter-chapter inconsistency in some cases, as well as in apparent 

duplication in the discussion of decisions Pl. ÚS 6/02 and Pl. ÚS 2/06. However, these were 

two key decisions by the Constitutional Court concerning the comprehensive law on churches, 



so that these decisions addressed several different topics, which were then discussed in the 

relevant chapters. 

Areas covered by the Constitutional Court in relation to the position of churches and 

religious societies were divided into seven chapters (chapters 3 to 9). As is evident from the 

scope of individual topics, Chapters 3, 4 and 5 deal with key issues that required basic 

relations between the state and churches to be set, specified and defined. 

The third chapter deals with the core of the problem, namely the autonomy of churches 

and religious societies. Its understanding and scope, which may not be immediately apparent 

from the wording of the relevant articles of the Constitution of the Czech Republic and 

Charter of Fundamental Rights and Freedoms, forms the basis of the other chapters, and by 

extension, establishes the basis and form of confessional legislation and the subsequent case 

law of both the general courts and Constitutional Court itself. This chapter thus first dealt with 

the abovementioned decisions on the Act on Churches and Religious Societies of 2002 and 

the way in which the Constitutional Court corrected the mistakes of legislators, who showed a 

considerable tendency and effort to strengthen influence and control over churches and 

religious societies at the time. The chapter also examines the activities of the courts relating to 

the frequent phenomenon concerning the employment of clergy, especially in relation to its 

termination against the will of the person concerned, who subsequently decides to protect 

their interests through the courts. The case of the Dudas attracted the most attention given its 

scope, but other similar (but in some way different) cases are also discussed in this chapter. 

The following chapter closely relates to the topic of church autonomy. According to 

the Charter of Fundamental Rights and Freedoms, churches and religious societies are clearly 

granted the right to establish their own religious and other institutions independently of state 

bodies. The vast majority of churches registered under Czech law see themselves as an entity 

further divided into other internal departments endowed with legal subjectivity. Although 

confessional law has long respected that registered churches and religious societies are legal 

entities, the Act on Churches and Religious Societies has tried to fundamentally limit their 

ability to establish individual internal bodies with legal subjectivity. Chapter 4 deals with this 

struggle before the Constitutional Court in several acts. This proved, among other things, that 

the Constitutional Court is not an all-encompassing, infallible institution and that some of its 

decisions may not only border on common sense, but also exceed its powers under the 

Constitution and the law, as evidenced by the – in my opinion most shameful – decision (CC, 

case no. Pl. ÚS 2/06 of 30 October 2007) by the Constitutional Court in modern Czech history 

discussed here. 



The fifth chapter deals with the most famous political evergreen (church restitutions). 

Not only was this an issue eliciting the strongest political and societal passions, but it also 

became the area of the most frequent and significant interventions by the Constitutional Court 

in relations between the church and the state. The chapter reveals legislative prevarication, 

accompanied by the declaratory actions of individual religious entities, against which the 

Constitutional Court had to defend itself in order to prevent unrestrained restitution through 

the courts. The chapter subsequently documents the growing dissatisfaction of the 

Constitutional Court up to the ground-breaking decision of Pl. ÚS 9/07, which, under the 

threat of allowing declaratory actions to be filed, forced legislators to finally adopt a general 

law on property settlement with churches and religious societies after two long decades. We 

could then follow the decision (CC, case no. Pl. ÚS 10/13 of 29 May 2013) by which the 

Constitutional Court upheld this law in its comprehensive review, as well as the decision (CC, 

case no. Pl. ÚS 5/19 of 1 October 2019) by which it thwarted the unconstitutional attempt to 

tax financial compensation. A critical epilogue to restitution issues is a discussion of 

Constitutional Court case law in individual cases arising from the Restitution Act, which were 

to be decided in favorem restitutionis, but were often the exact opposite in practice, to the 

shame of some decisions by the Constitutional Court itself. 

The case of Prague Cathedral, which is covered in the sixth chapter, aroused 

considerable emotions for a long time. In this case, the intervention of the Constitutional 

Court meant the loss of the Cathedral of St. Vitus, Wenceslas and Adalbert for the Catholic 

Church, despite the fact it has been previously awarded in their favour. However, because the 

review by the Constitutional Court continued, it is an eternal shame that the Constitutional 

Court was not allowed to definitively express and possibly declare the historical injustice that 

occurred in this case due to the withdrawal of the complaint by the Prague Archbishop, 

especially considering the Constitutional Court had shortly before ruled (CC, case no. IV. ÚS 

822/11 of 22 April 2013) in favour of another party seeking restitution of property in the same 

locality (Prague Castle) for the same reasons as the constitutional complaint for the return of 

St. Vitus Cathedral. 

The seventh chapter examines the issue of conscientious objection, which is closely 

linked (but not limited) to freedom of religion or faith. Here attention shifts from institutional 

religious freedom to individual freedom to express one’s faith and organise one’s life 

according to one’s own religious beliefs. The life of churches and religious societies (even in 

their relationship to public authorities) cannot be reduced to the life of the institution alone or 

the possibility (or impossibility) of certain action by their governing structures. Religious 



societies or churches are not just governing bodies, but are usually conceived as an organic 

whole and one organism. Therefore, the possibility or impossibility of living and deciding 

according to the religious faith and beliefs of each individual is concurrently a manifestation 

of the life and freedom of the whole church or religious society allowed by public authorities. 

A notable area in which public authorities ran up against the religious beliefs of the individual 

was the refusal of military service. Therefore, the first part of this chapter deals with these 

cases, which were decided by the Constitutional Court and defined the extent of freedom of 

conscience and religious beliefs. The other part points, in particular, to the area of healthcare, 

which was addressed before the Constitutional Court, but at the same time draws attention to 

the possibility of a substantially broader application of the conclusions formulated in its 

decision I. ÚS 1253/14. 

The eighth chapter focuses on clergy privilege, which is a matter not only of churches 

recognising the sacrament of reconciliation (confession), but which the Czech legal system 

also respects for churches with similar confessional confidentiality. Its legal recognition 

prompted the Jehovah’s Witnesses to seek the recognition of this right, although they have 

nothing like this in their beliefs, and do not recognise or have people acting as clergy in their 

structure. Their complaint about the repeated refusal to grant this right was resolved by the 

Constitutional Court, which defined and set out the procedure for proceeding in this case (and 

in other cases in the future) in its decision, so that granting this special right to certain 

churches and religious societies was not abused. 

The final chapter focuses on church marriages, hence somewhat marginally relates to 

confessional law. Marital legislation does not show ambiguity, it has not happened so often 

that at the level of the Constitutional Court some alleged challenged constitutional rights or 

interference with the freedom of churches and religious societies in connection with marriage 

have to be investigated. It was also included in this thesis more as an epilogue, which points 

out several cases in which allegedly contested constitutional rights or interference with the 

freedom of churches and religious societies in connection to marriage or rather its termination 

(divorce) had to be investigated at the level of the Constitutional Court. Only a few times the 

Constitutional Court had to deal with a Catholic husband's constitutional complaint against a 

violation of religious freedom, as the church marriage had been concluded as inseparable and 

the ordinary courts had no right to divorce the marriage. The Constitutional Court pointed out 

that in a given situation where the constitutional principle of legal certainty stands on the one 

hand and on the other one the principle of individual justice, i. e. the issue of protection of 

fundamental rights and freedoms that may have been violated in proceedings leading to a 



decision in the case of divorce, it is necessary to give priority to the principle of legal 

certainty, manifesting itself as a requirement of stability of the personal status of a natural 

person (CC, case no. IV. ÚS 818/13 of 21 March 2013). In addition, the Constitutional Court 

explained to the complainant that the Czech Republic is based on the principle of the secular 

state and "must not be bound by an exclusive ideology or religion" (Charter of Fundamental 

Rights and Freedoms, art. 2 par. 1). If the institution of divorce is incompatible with the 

complainant's religious convictions, there is no reason why other persons who do not share 

that conviction cannot use the institution in question (CC, case no. IV. ÚS 818/13 of 21 

March 2013). This issue was mentioned at the end of this thesis both for thematic 

completeness and perhaps to draw a smile, as a testimony to certain bizarre matters submitted 

to the Constitutional Court in the period of its modern existence. 

In conclusion, we can therefore state that modern constitutional guarantees of freedom 

and autonomy of churches and religious societies are quite generously formulated in the 

Czech legal system. Although the guarantor and guardian of constitutionality – the 

Constitutional Court – has not (as any human institution) been spared blunders and missteps 

in its decision-making, its role in protecting the rights and freedoms of churches and religious 

societies (and their individual members) can generally be highly rated, however much current 

political representation, for example, may have thought differently. The Constitutional Court 

has thus proven its justification and the importance of its existence among constitutional 

officials. A look at the past 30 years of the independent Czech Republic and the functioning 

of the independent Constitutional Court of the Czech Republic clearly shows the substantial 

contribution of this institution in preventing ceaseless disdain for churches and religious 

societies by legislators, but also in detailing the content of individual legal norms (whether 

constitutional or statutory) defining the operation of churches and religious societies, 

providing (and subsequently protecting) their necessary degree of internal autonomy, as 

important parts of a functioning society. We can only hope this will continue to be the case in 

the future. 

 


